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(or for such shorter period that the registrant was required to submit such files).  
☒ Yes ☐  No 

Indicate by check mark if disclosure of delinquent filers pursuant to Item 405 of Regulation S‑K (section 229.405 of
this chapter) is not contained herein, and will not be contained, to the best of the registrant’s knowledge, in definitive
proxy or information statements incorporated by reference in Part III of this Form 10‑K or any amendment to this Form
10‑K. ☒

Indicate by check mark whether the registrant is a large accelerated filer, an accelerated filer, a non-accelerated filer, a
smaller reporting company or an emerging growth company. See the definitions of “large accelerated filer,” “accelerated
filer,” “smaller reporting company” and “emerging growth company” in Rule 12b-2 of the Exchange Act. 
☒ Large Accelerated Filer ☐ Accelerated Filer
☐ Non-Accelerated Filer (Do not check if smaller reporting company) ☐ Smaller Reporting Company

☐ Emerging Growth Company
If an emerging growth company, indicate by check mark if the registrant has elected not to use the extended transition
period for complying with any new or revised financial accounting standards provided pursuant to Section 13(a) of the
Exchange Act. ¨

Indicate by check mark whether the registrant is a shell company (as defined in Rule 12b-2 of the Act). Yes ☐  No ☒

The aggregate market value of the voting and non-voting shares of common stock held by non-affiliates of the
registrant, (i.e., by persons other than officers and directors of Alexander’s, Inc.) was $810,094,000 at June 30, 2018.

As of January 31, 2019, there were 5,107,290 shares of the registrant’s common stock outstanding.  
DOCUMENTS INCORPORATED BY REFERENCE
Part III: Portions of the Proxy Statement for the Annual Meeting of Stockholders to be held on May 16, 2019.

Edgar Filing: ALEXANDERS INC - Form 10-K

3



INDEX

Item Financial Information: Page
Number

Part I. 1. Business 5

1A. Risk Factors  7

1B. Unresolved Staff Comments  18

2. Properties  19

3. Legal Proceedings  21

4. Mine Safety Disclosures  21

Part II. 5. Market for Registrant’s Common Equity, Related Stockholder Matters and Issuer Purchases
of Equity Securities 22

6. Selected Financial Data  24

7. Management’s Discussion and Analysis of Financial Condition and Results of Operations 25

7A. Quantitative and Qualitative Disclosures about Market Risk 36

8. Financial Statements and Supplementary Data 37

9. Changes in and Disagreements With Accountants on Accounting and Financial Disclosure 58

9A. Controls and Procedures 58

9B. Other Information 61

Part
III. 10. Directors, Executive Officers and Corporate Governance(1) 61

11. Executive Compensation(1) 62

12.
Security Ownership of Certain Beneficial Owners and Management and Related
Stockholder Matters(1) 62

13. Certain Relationships and Related Transactions, and Director Independence(1) 62

14. Principal Accounting Fees and Services(1) 62

Part
IV. 15. Exhibits, Financial Statement Schedules  63

Edgar Filing: ALEXANDERS INC - Form 10-K

4



16. Form 10-K Summary 73

Signatures 74

__________________________

(1)    These items are omitted in part or in whole because the registrant will file a definitive Proxy Statement pursuant
to Regulation 14A under the Securities Exchange Act of 1934 with the Securities and Exchange Commission no later
than 120 days after December 31, 2018, portions of which are incorporated by reference herein. 

3

Edgar Filing: ALEXANDERS INC - Form 10-K

5



FORWARD-LOOKING STATEMENTS

Certain statements contained herein constitute forward-looking statements as such term is defined in Section 27A of
the Securities Act of 1933, as amended, and Section 21E of the Securities Exchange Act of 1934, as amended. 
Forward-looking statements are not guarantees of future performance.  They represent our intentions, plans,
expectations and beliefs and are subject to numerous assumptions, risks and uncertainties.  Our future results, financial
condition and business may differ materially from those expressed in these forward-looking statements.  You can find
many of these statements by looking for words such as “approximates,” “believes,” “expects,” “anticipates,” “estimates,” “intends,”
“plans,” “would,” “may” or other similar expressions in this Annual Report on Form 10‑K.  We also note the following
forward-looking statements:  in the case of our development projects, the estimated completion date, estimated project
costs and costs to complete; and estimates of dividends on shares of our common stock.  Many of the factors that will
determine the outcome of these and our other forward-looking statements are beyond our ability to control or predict. 
For a further discussion of factors that could materially affect the outcome of our forward-looking statements, see
“Item 1A - Risk Factors” in this Annual Report on Form 10‑K. 

For these statements, we claim the protection of the safe harbor for forward-looking statements contained in the
Private Securities Litigation Reform Act of 1995.  You are cautioned not to place undue reliance on our
forward-looking statements, which speak only as of the date of this Annual Report on Form 10-K or the date of any
document incorporated by reference.  All subsequent written and oral forward-looking statements attributable to us or
any person acting on our behalf are expressly qualified in their entirety by the cautionary statements contained or
referred to in this section.  We do not undertake any obligation to release publicly, any revisions to our
forward-looking statements to reflect events or circumstances occurring after the date of this Annual Report on Form
10-K.

4
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PART I

ITEM 1.     BUSINESS
GENERAL
Alexander’s, Inc. (NYSE: ALX) is a real estate investment trust (“REIT”) incorporated in Delaware, engaged in leasing,
managing, developing and redeveloping its properties.  All references to “we,” “us,” “our,” “Company” and “Alexander’s” refer
to Alexander’s, Inc. and its consolidated subsidiaries.  We are managed by, and our properties are leased and developed
by, Vornado Realty Trust (“Vornado”) (NYSE: VNO).

We have seven properties in the greater New York City metropolitan area consisting of:

Operating properties

•

731 Lexington Avenue, a 1,311,000 square foot multi-use building, comprising the entire block bounded by
Lexington Avenue, East 59th Street, Third Avenue and East 58th Street in Manhattan.  The building contains 889,000
and 174,000 of net rentable square feet of office and retail space, respectively, which we own, and 248,000 square feet
of residential space consisting of 105 condominium units, which we sold.  Bloomberg L.P. (“Bloomberg”) occupies all
of the office space.  The Home Depot (83,000 square feet), The Container Store (34,000 square feet) and Hennes &
Mauritz (27,000 square feet) are the principal retail tenants;

•

Rego Park I, a 343,000 square foot shopping center, located on Queens Boulevard and 63rd Road in Queens. On April
4, 2017, Sears closed its 195,000 square foot anchor store at the property ($10,300,000 of annual revenue). On
October 15, 2018, Sears filed for Chapter 11 bankruptcy relief and rejected its lease. The center is also anchored by a
50,000 square foot Burlington, a 46,000 square foot Bed Bath & Beyond and a 36,000 square foot Marshalls;

•

Rego Park II, a 609,000 square foot shopping center, adjacent to the Rego Park I shopping center in Queens.  The
center is anchored by a 145,000 square foot Costco, a 135,000 square foot Century 21 and a 133,000 square foot
Kohl’s. On January 10, 2019, Kohl’s announced that it plans to close and sublease its store at the property; Kohl’s
remains obligated to us under its lease which expires in January 2031. On September 18, 2017, Toys “R” Us, Inc.
(“Toys”), a one-third owned affiliate of Vornado as of December 31, 2018, filed for Chapter 11 bankruptcy relief. On
June 30, 2018, Toys rejected its 47,000 square foot lease at the property ($2,600,000 of annual revenue) and
possession of the space was returned to us;

•The Alexander apartment tower, located above our Rego Park II shopping center, contains 312 units aggregating255,000 square feet;

•Paramus, located at the intersection of Routes 4 and 17 in Paramus, New Jersey, consists of 30.3 acres of land that isleased to IKEA Property, Inc.; and

•Flushing, a 167,000 square foot building, located on Roosevelt Avenue and Main Street in Queens, that is sub-leasedto New World Mall LLC for the remainder of our ground lease term.

Property to be developed

•Rego Park III, a 140,000 square foot land parcel adjacent to the Rego Park II shopping center in Queens, at theintersection of Junction Boulevard and the Horace Harding Service Road.

Relationship with Vornado
We are managed by, and our properties are leased and developed by, Vornado, pursuant to various agreements which
expire in March of each year and are automatically renewable.  Vornado is a fully-integrated REIT with significant
experience in managing, leasing, developing, and operating retail and office properties.

Edgar Filing: ALEXANDERS INC - Form 10-K

7



5

Edgar Filing: ALEXANDERS INC - Form 10-K

8



Relationship with Vornado - continued
As of December 31, 2018, Vornado owned 32.4% of our outstanding common stock.  Steven Roth is the Chairman of
our Board of Directors and Chief Executive Officer, the Managing General Partner of Interstate Properties (“Interstate”),
a New Jersey general partnership, and the Chairman of the Board of Trustees and Chief Executive Officer of
Vornado.  As of December 31, 2018, Mr. Roth, Interstate and its other two general partners, David Mandelbaum and
Russell B. Wight, Jr. (who are also directors of the Company and trustees of Vornado) owned, in the aggregate, 26.2%
of our outstanding common stock, in addition to the 2.3% they indirectly own through Vornado. Joseph Macnow, our
Treasurer, is the Executive Vice President - Chief Financial Officer and Chief Administrative Officer of Vornado.
Matthew Iocco, our Chief Financial Officer, is the Executive Vice President - Chief Accounting Officer of Vornado. 

Significant Tenant
Bloomberg accounted for revenue of $107,356,000, $105,224,000 and $104,590,000 in the years ended December 31,
2018, 2017, and 2016, respectively, representing approximately 46% of our total revenues in each year.  No other
tenant accounted for more than 10% of our total revenues.  If we were to lose Bloomberg as a tenant, or if Bloomberg
were to be unable to fulfill its obligations under its lease, it would adversely affect our results of operations and
financial condition.  In order to assist us in our continuing assessment of Bloomberg’s creditworthiness, we receive
certain confidential financial information and metrics from Bloomberg.  In addition, we access and evaluate financial
information regarding Bloomberg from other private sources, as well as publicly available data.

Competition
We operate in a highly competitive environment.  All of our properties are located in the greater New York City
metropolitan area.  We compete with a large number of property owners and developers.  Principal factors of
competition are the amount of rent charged, attractiveness of location and quality and breadth of services provided. 
Our success depends upon, among other factors, trends of the global, national and local economies, the financial
condition and operating results of current and prospective tenants and customers, the availability and cost of capital,
construction and renovation costs, taxes, governmental regulations, legislation, population and employment trends,
zoning laws, and our ability to lease, sublease or sell our properties, at profitable levels.  Our success is also subject to
our ability to refinance existing debt on acceptable terms as it comes due.

Employees
We currently have 70 employees.

Executive Office
Our executive office is located at 210 Route 4 East, Paramus, New Jersey, 07652 and our telephone number is (201)
587-8541.

Available Information
Copies of our Annual Report on Form 10-K, Quarterly Reports on Form 10-Q, Current Reports on Form 8-K, and
amendments to those reports, as well as Reports on Forms 3, 4 and 5 regarding officers, directors, and 10% beneficial
owners filed or furnished pursuant to Section 13(a), 15(d) or 16(a) of the Securities Exchange Act of 1934, are
available free of charge on our website (www.alx-inc.com) as soon as reasonably practicable after they are
electronically filed with, or furnished to, the Securities and Exchange Commission (“SEC”).  Also available on our
website are copies of our Audit Committee Charter, Compensation Committee Charter, Code of Business Conduct and
Ethics and Corporate Governance Guidelines.  In the event of any changes to these items, revised copies will be made
available on our website.  Copies of these documents are also available directly from us, free of charge. 

In May 2009, Vornado and Interstate each filed with the SEC an amendment to their respective Schedule 13D
indicating that they, as a group, own 47.2% of our common stock.  This ownership level, together with the shares
owned by Messrs. Roth, Mandelbaum and Wight, makes us a “controlled” company for the purposes of the New York
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Stock Exchange, Inc.’s Corporate Governance Standards (the “NYSE Rules”).  This means that we are not required to,
among other things, have a majority of the members of our Board of Directors be independent under the NYSE Rules,
have all of the members of our Compensation Committee be independent under the NYSE Rules or to have a
Nominating Committee.  While we have voluntarily complied with a majority of the independence requirements of the
NYSE Rules, we are under no obligation to do so and this situation may change at any time.
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ITEM 1A. RISK FACTORS
Material factors that may adversely affect our business, operations and financial condition are summarized below. 
The risks and uncertainties described herein may not be the only ones we face.  Additional risks and uncertainties not
presently known to us or that we currently believe to be immaterial may also adversely affect our business, operations
and financial condition. See “Forward-Looking Statements” contained herein on page 4.

OUR INVESTMENTS ARE CONCENTRATED IN THE GREATER NEW YORK CITY METROPOLITAN
AREA. CIRCUMSTANCES AFFECTING THIS AREA GENERALLY COULD ADVERSELY AFFECT OUR
BUSINESS.
All of our properties are in the greater New York City metropolitan area and are affected by the economic cycles and
risks inherent in that area.
All of our revenues come from properties located in the greater New York City metropolitan area.  Real estate markets
are subject to economic downturns and we cannot predict how economic conditions will impact this market in either
the short or long term.  Declines in the economy or declines in the real estate market in this area could hurt our
financial performance and the value of our properties.  In addition to the factors affecting the national economic
condition generally, the factors affecting economic conditions in this area include:

•financial performance and productivity of the media, advertising, professional services, financial, technology, retail,insurance and real estate industries;
•business layoffs or downsizing;
•industry slowdowns;
•relocations of businesses;
•changing demographics;
•increased telecommuting and use of alternative work places;

•changes in the number of domestic and international tourists to our markets (including, as a result of changes in therelative strengths of world currencies);
•infrastructure quality;
•changes in the rates or treatment of the deductibility of state and local taxes; and
•any oversupply of, or reduced demand for, real estate.

It is impossible for us to assess the future effects of trends in the economic and investment climates of the greater New
York City metropolitan region, and more generally of the United States, on the real estate market in this area.  Local,
national or global economic downturns could negatively affect our business and profitability.

We are subject to risks that affect the general and New York City retail environments.
Certain of our properties are New York City retail properties.  As such, these properties are affected by the general
and New York City retail environments, including the level of consumer spending and consumer confidence, change
in relative strengths of world currencies, the threat of terrorism, increasing competition from discount retailers, outlet
malls, retail websites and catalog companies and the impact of technological change upon the retail environment
generally. These factors could adversely affect the financial condition of our retail tenants, or result in the bankruptcy
of such tenants, and the willingness of retailers to lease space in our retail locations.

Terrorist attacks may adversely affect the value of our properties and our ability to generate cash flow.
All of our properties are located in the greater New York City metropolitan area, and our most significant property,
731 Lexington Avenue, is located on Lexington Avenue and 59th Street in Manhattan.  In response to a terrorist attack
or the perceived threat of terrorism, tenants in this area may choose to relocate their businesses to less populated,
lower-profile areas of the United States that may be perceived to be less likely targets of future terrorist activity and
fewer customers may choose to patronize businesses in this area. This, in turn, could trigger a decrease in the demand
for space in these markets, which could increase vacancies in our properties and force us to lease our properties on
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less favorable terms. Furthermore, we may experience increased costs for security, equipment and personnel. As a
result, the value of our properties and the level of our revenues could decline materially.
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Natural disasters and the effects of climate change could have a concentrated impact on the area which we operate and
could adversely impact our results.
Our investments are in the greater New York City metropolitan area and since they are concentrated along the Eastern
Seaboard, natural disasters, including hurricanes, could impact our properties.  Potentially adverse consequences of
“global warming” could similarly have an impact on our properties. Over time, these conditions could result in declining
demand for office space in our buildings or the inability of us to operate the buildings at all. Climate change may also
have indirect effects on our business by increasing the cost of (or making unavailable) property insurance on terms we
find acceptable, increasing the cost of energy at our properties and requiring us to expend funds as we seek to repair
and protect our properties against such risks. The incurrence of these losses, costs or business interruptions may
adversely affect our operating and financial results.

REAL ESTATE INVESTMENTS’ VALUE AND INCOME FLUCTUATE DUE TO VARIOUS FACTORS.
The value of real estate fluctuates depending on conditions in the general economy and the real estate business.  These
conditions may also adversely impact our revenues and cash flows.

The factors that affect the value of our real estate include, among other things:

•global, national, regional and local economic conditions;
•competition from other available space;
•local conditions such as an oversupply of space or a reduction in demand for real estate in the area;
•how well we manage our properties;
•the development and/or redevelopment of our properties;
•changes in market rental rates;
•the timing and costs associated with property improvements and rentals;
•whether we are able to pass all or portions of any increases in operating costs through to tenants;
•changes in real estate taxes and other expenses;  
•whether tenants and users such as customers and shoppers consider a property attractive;
•changes in consumer preferences adversely affecting retailers and retail store values;
•changes in space utilization by our tenants due to technology, economic conditions and business environment;
•the financial condition of our tenants, including the extent of tenant bankruptcies or defaults;
•trends in office real estate;

•the impact on our retail tenants and demand for retail space at our properties due to increased competition from onlineshopping;
•availability of financing on acceptable terms or at all;
•inflation or deflation;
•fluctuations in interest rates;
•our ability to obtain adequate insurance;
•changes in zoning laws and taxation;
•government regulation;

•consequences of any armed conflict involving, or terrorist attack against, the United States or individual acts ofviolence in public spaces, including retail centers;
•potential liability under environmental or other laws or regulations;
•natural disasters;
•general competitive factors; and
•climate changes.

The rents we receive and the occupancy levels at our properties may decline as a result of adverse changes in any of
these factors.  If our rental revenues and/or occupancy levels decline, we generally would expect to have less cash
available to pay our indebtedness and for distribution to our stockholders.  In addition, some of our major expenses,
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including mortgage payments, real estate taxes and maintenance costs generally do not decline when the related rents
decline.
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Capital markets and economic conditions can materially affect our liquidity, financial condition and results of
operations as well as the value of an investment in our debt and equity securities.
There are many factors that can affect the value of our equity securities and any debt securities we may issue in the
future, including the state of the capital markets and economy.  Demand for office and retail space may decline
nationwide due to an economic downturn, bankruptcies, downsizing, layoffs and cost cutting.  Government action or
inaction may adversely affect the state of the capital markets.  The cost and availability of credit may be adversely
affected by illiquid credit markets and wider credit spreads, which may adversely affect our liquidity and financial
condition, including our results of operations, and the liquidity and financial condition of our tenants.  Our inability or
the inability of our tenants to timely refinance maturing liabilities and access the capital markets to meet liquidity
needs may materially affect our financial condition and results of operations and the value of our equity securities and
any debt securities we may issue in the future.

U.S. federal tax reform legislation now and in the future could affect REITs generally, the geographic markets in
which we operate, the trading of our shares and our results of operations, both positively and negatively, in ways that
are difficult to anticipate.
The Tax Cuts and Jobs Act of 2017 (the “2017 Act”) represented sweeping tax reform legislation that made significant
changes to corporate and individual tax rates and the calculation of taxes, as well as international tax rules. As a REIT,
we are generally not required to pay federal taxes otherwise applicable to regular corporations if we comply with the
various tax regulations governing REITs. Shareholders, however, are generally required to pay taxes on REIT
dividends. The 2017 Act and future tax reform legislation could impact our share price or how shareholders and
potential investors view an investment in REITs.  For example, the decrease in corporate tax rates in the 2017 Act
could decrease the attractiveness of the REIT structure relative to companies that are not organized as REITs. In
addition, while certain elements of the 2017 Act do not impact us directly as a REIT, they could impact the
geographic markets in which we operate as well as our tenants in ways, both positive and negative, that are difficult to
anticipate. For example, the limitation in the 2017 Act on the deductibility of certain state and local taxes may make
operating in jurisdictions that impose such taxes at higher rates less desirable than operating in jurisdictions imposing
such taxes at lower rates.  The overall impact of the 2017 Act also depends on the future interpretations and
regulations that may be issued by U.S. tax authorities, and it is possible that future guidance could adversely impact
us.

Real estate is a competitive business.
We compete with a large number of real estate property owners and developers, some of which may be willing to
accept lower returns on their investments.  Principal factors of competition are rents charged, attractiveness of
location, the quality of the property and the breadth and the quality of services provided.  Our success depends upon,
among other factors, trends of the global, national and local economies, the financial condition and operating results
of current and prospective tenants and customers, availability and cost of capital, construction and renovation costs,
taxes, governmental regulations, legislation, population and employment trends, zoning laws, and our ability to lease,
sublease or sell our properties, at profitable levels. 

We may be adversely affected by trends in office real estate.
Telecommuting, flexible work schedules, open workplaces and teleconferencing are becoming more common. These
practices enable businesses to reduce their office space requirements. There is also an increasing trend among some
businesses to utilize shared office spaces and co-working spaces. A continuation of these trends could, over time,
erode the overall demand for office space and, in turn, place downward pressure on occupancy, rental rates and
property valuations.

We depend on leasing space to tenants on economically favorable terms and collecting rent from tenants who may not
be able to pay.
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Our financial results depend significantly on leasing space in our properties to tenants on economically favorable
terms.  In addition, because a majority of our income is derived from renting real property, our income, funds
available to pay indebtedness and for distributions to stockholders will decrease if certain of our tenants cannot pay
their rent or if we are not able to maintain our occupancy levels on favorable terms.  If a tenant does not pay its rent,
we might not be able to enforce our rights as landlord without delays and might incur substantial legal and other costs.
During periods of economic adversity for retailers or otherwise, there may be an increase in the number of tenants that
cannot pay their rent, become insolvent or file for bankruptcy, all of which can result in an increase in vacancy rates
and lower income and funds available to pay indebtedness and for distributions to stockholders.
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Bankruptcy or insolvency of tenants may decrease our revenues, net income and available cash.
From time to time, some of our tenants have declared bankruptcy, and other tenants may declare bankruptcy or
become insolvent in the future.  The bankruptcy or insolvency of a major tenant could cause us to have difficulty
leasing the remainder of the affected property.  Our leases generally do not contain restrictions designed to ensure the
creditworthiness of our tenants.  As a result, the bankruptcy or insolvency of a major tenant or multiple tenants could
result in a lower level of net income and funds available to pay our indebtedness or make distributions to
stockholders. 

We depend upon anchor tenants to attract shoppers at our Rego Park I and II retail properties and decisions made by
these tenants, or adverse developments in the businesses of these tenants, could materially affect our financial
condition and results of operations.
Our Rego Park I and II retail properties are anchored by well-known department stores and other tenants who generate
shopping traffic.  The value of these properties would be adversely affected if our anchor tenants failed to meet their
contractual obligations, sought concessions in order to continue operations or ceased their operations, including as a
result of bankruptcy.  If the level of sales of stores operating in our properties were to decline significantly due to
economic conditions, increased competition from online shopping, closing of anchors or for other reasons, tenants
may be unable to pay their minimum rents or expense recovery charges.  In the event of a default by a tenant or
anchor, we may experience delays and costs in enforcing our rights as landlord. Additionally, closure of an anchor or
major tenant could result in lease terminations by, or reductions of rent from, other tenants if the other tenants’ leases
have co-tenancy clauses. On April 4, 2017, Sears closed its 195,000 square foot store at our Rego Park I shopping
center ($10,300,000 of annual revenue). On October 15, 2018, Sears filed for Chapter 11 bankruptcy relief and
rejected its lease. On January 10, 2019, Kohl’s announced that it plans to close and sublease its 133,000 square foot
store at our Rego Park II shopping center; Kohl’s remains obligated to us under its lease which expires in January
2031.

We may be unable to renew leases or relet space as leases expire.
When our tenants decide not to renew their leases upon their expiration, we may not be able to relet the space. Even if
tenants do renew or we can relet the space, the terms of renewal or reletting, taking into account among other things,
the cost of improvements to the property and leasing commissions, may be less favorable than the terms in the expired
leases. In addition, changes in space utilization by our tenants may impact our ability to renew or relet space without
the need to incur substantial costs in renovating or redesigning the internal configuration of the relevant property. If
we are unable to promptly renew the leases or relet the space at similar rates or if we incur substantial costs in
renewing or reletting the space, our cash flow and ability to service debt obligations and pay dividends and
distributions to stockholders could be adversely affected.

731 Lexington Avenue accounts for a substantial portion of our revenues.  Loss of or damage to the building would
adversely affect our financial condition and results of operations.
731 Lexington Avenue accounted for revenue of $151,834,000, $148,324,000 and $147,567,000 in the years ended
December 31, 2018, 2017, and 2016, respectively, representing approximately 65%, 64% and 65% of our total
revenues in each year, respectively.  Loss of or damage to the building in excess of our insurance coverage, including
as a result of a terrorist attack, would adversely affect our results of operations and financial condition.
Bloomberg represents a significant portion of our revenues.  Loss of Bloomberg as a tenant or deterioration in
Bloomberg’s credit quality could adversely affect our financial condition and results of operations.
Bloomberg accounted for revenue of $107,356,000, $105,224,000 and $104,590,000 in the years ended December 31,
2018, 2017, and 2016, respectively, representing approximately 46% of our total revenues in each year.  No other
tenant accounted for more than 10% of our total revenues.  If we were to lose Bloomberg as a tenant, or if Bloomberg
were to be unable to fulfill its obligations under its lease, it would adversely affect our results of operations and
financial condition.
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We face risks associated with our tenants being designated “Prohibited Persons” by the Office of Foreign Assets Control
and similar requirements. 
Pursuant to Executive Order 13224 and other laws, the Office of Foreign Assets Control of the United States
Department of the Treasury (“OFAC”) maintains a list of persons designated as terrorists or who are otherwise blocked
or banned (“Prohibited Persons”) from conducting business or engaging in transactions in the United States and thereby
restricts our doing business with such persons. In addition, our leases, loans and other agreements may require us to
comply with OFAC and related requirements, and any failure to  do so may result in a breach of such agreements.  If a
tenant or other party with whom we conduct business is placed on the OFAC list or is otherwise a party with whom
we are prohibited from doing business, we may be required to terminate the lease or other agreement or face other
penalties.  Any such termination could result in a loss of revenue or otherwise negatively affect our financial results
and cash flows.
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Our business and operations would suffer in the event of system failures. 
Despite system redundancy, the implementation of security measures and the existence of a disaster recovery plan for
our internal information technology systems, our systems are vulnerable to damages from any number of sources,
including computer viruses, unauthorized access, energy blackouts, natural disasters, terrorism, war and
telecommunication failures.  Any system failure or accident that causes interruptions in our operations could result in
a material disruption to our business.  We may also incur additional costs to remedy damages caused by such
disruptions.

The occurrence of cyber incidents, or a deficiency in our cyber security, could negatively impact our business by
causing a disruption to our operations, a compromise or corruption of our confidential information, and/or damage to
our business relationships or reputation, all of which could negatively impact our financial results.
We face risks associated with security breaches, whether through cyber attacks or cyber intrusions over the Internet,
malware, computer viruses, attachments to e-mails, persons who access our systems from inside or outside our
organization, and other significant disruptions of our IT networks and related systems. The risk of a security breach or
disruption, particularly through cyber attack or cyber intrusion, including by computer hackers, foreign governments
and cyber terrorists, has generally increased as the number, intensity and sophistication of attempted attacks and
intrusions from around the world have increased. Although we have not experienced cyber incidents that are
individually, or in the aggregate, material, we have experienced cyber attacks in the past, which have thus far been
mitigated by preventative, detective, and responsive measures that we have put in place. Our IT networks and related
systems are essential to the operation of our business and our ability to perform day-to-day operations (including
managing our building systems) and, in some cases, may be critical to the operations of certain of our tenants.
Although we make efforts to maintain the security and integrity of these types of IT networks and related systems, and
we have implemented various measures to manage the risk of a security breach or disruption, there can be no
assurance that our security efforts and measures will be effective or that attempted security breaches or disruptions
would not be successful or damaging. Unauthorized parties, whether within or outside our company, may disrupt or
gain access to our systems, or those of third parties with whom we do business, through human error, misfeasance,
fraud, trickery, or other forms of deceit, including break-ins, use of stolen credentials, social engineering, phishing,
computer viruses or other malicious codes, and similar means of unauthorized and destructive tampering. Even the
most well protected information, networks, systems and facilities remain potentially vulnerable because the techniques
used in such attempted security breaches evolve and generally are not recognized until launched against a target, and
in some cases are designed to not be detected and, in fact, may not be detected. Accordingly, we may be unable to
anticipate these techniques or to implement adequate security barriers or other preventative measures, and thus it is
impossible for us to entirely mitigate this risk.

A security breach or other significant disruption involving our IT networks and related systems could disrupt the
proper functioning of our networks and systems and therefore our operations and/or those of certain of our tenants;
result in the unauthorized access to, and destruction, loss, theft, misappropriation or release of, proprietary,
confidential, sensitive or otherwise valuable information of ours or others, which others could use to compete against
us or which could expose us to damage claims by third-parties for disruptive, destructive or otherwise harmful
purposes and outcomes; result in our inability to maintain the building systems relied upon by our tenants for the
efficient use of their leased space; require significant management attention and resources to remedy any damages that
result; subject us to litigation claims for breach of contract, damages, credits, fines, penalties, governmental
investigations and enforcement actions or termination of leases or other agreements; or damage our reputation among
our tenants and investors generally. Any or all of the foregoing could have a material adverse effect on our results of
operations, financial condition and cash flows.

A cyber attack could interfere with our ability to comply with the financial reporting requirements, which could
adversely affect us. A cyber attack could also compromise the confidential information of our employees, tenants,
customers and vendors. A successful attack could disrupt and materially affect our business operations, including
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damaging relationships with tenants, customers and vendors. Any compromise of our information security systems
could also result in a violation of applicable privacy and other laws, significant legal and financial exposure, damage
to our reputation, loss or misuse of the information (which may be confidential, proprietary and/or commercially
sensitive in nature) and a loss of confidence in our security measures, which could harm our business.
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We may incur significant costs to comply with environmental laws and environmental contamination may impair our
ability to lease and/or sell real estate.
Our operations and properties are subject to various federal, state and local laws and regulations concerning the
protection of the environment, including air and water quality, hazardous or toxic substances and health and safety. 
Under some environmental laws, a current or previous owner or operator of real estate may be required to investigate
and clean up hazardous or toxic substances released at a property.  The owner or operator may also be held liable to a
governmental entity or to third parties for property damage or personal injuries and for investigation and clean-up
costs incurred by those parties because of the contamination.  These laws often impose liability without regard to
whether the owner or operator knew of the release of the substances or caused the release.  The presence of
contamination or the failure to remediate contamination may also impair our ability to sell or lease real estate or to
borrow using the real estate as collateral.  Other laws and regulations govern indoor and outdoor air quality including
those that can require the abatement or removal of asbestos-containing materials in the event of damage, demolition,
renovation or remodeling and also govern emissions of and exposure to asbestos fibers in the air.  The maintenance
and removal of lead paint and certain electrical equipment containing polychlorinated biphenyls (PCBs) are also
regulated by federal and state laws.  We are also subject to risks associated with human exposure to chemical or
biological contaminants such as molds, pollens, viruses and bacteria which, above certain levels, can be alleged to be
connected to allergic or other health effects and symptoms in susceptible individuals.  We could incur fines for
environmental compliance and be held liable for the costs of remedial action with respect to the foregoing regulated
substances or related claims arising out of environmental contamination or human exposure to contamination at or
from our properties.

Each of our properties has been subjected to varying degrees of environmental assessment.  To date, these
environmental assessments have not revealed any environmental condition material to our business.  However,
identification of new compliance concerns or undiscovered areas of contamination, changes in the extent or known
scope of contamination, human exposure to contamination or changes in clean-up or compliance requirements could
result in significant costs to us.

In addition, we may become subject to costs or taxes, or increases therein, associated with natural resource or energy
usage (such as a “carbon tax”).  These costs or taxes could increase our operating costs and decrease the cash available
to pay our obligations or distribute to equity holders.

Some of our potential losses may not be covered by insurance.
We maintain general liability insurance with limits of $300,000,000 per occurrence and per property, and all-risk
property and rental value insurance coverage with limits of $1.7 billion per occurrence, including coverage for acts of
terrorism, with sub-limits for certain perils such as floods and earthquakes on each of our properties.

Fifty Ninth Street Insurance Company, LLC (“FNSIC”), our wholly owned consolidated subsidiary, acts as a direct
insurer for coverage for acts of terrorism, including nuclear, biological, chemical and radiological (“NBCR”) acts, as
defined by the Terrorism Risk Insurance Program Reauthorization Act, which expires in December 2020.  Coverage
for acts of terrorism (including NBCR acts) is up to $1.7 billion per occurrence and in the aggregate.  Coverage for
acts of terrorism (excluding NBCR acts) is fully reinsured by third party insurance companies and the Federal
government with no exposure to FNSIC.  For NBCR acts, FNSIC is responsible for a $323,000 deductible and 19% of
the balance of a covered loss, and the Federal government is responsible for the remaining 81% of a covered loss.  We
are ultimately responsible for any loss incurred by FNSIC.

We continue to monitor the state of the insurance market and the scope and costs of coverage for acts of terrorism or
other events.  However, we cannot anticipate what coverage will be available on commercially reasonable terms in the
future.  We are responsible for uninsured losses and for deductibles and losses in excess of our insurance coverage,
which could be material.
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Our mortgage loans are non-recourse to us and contain customary covenants requiring us to maintain insurance. 
Although we believe that we have adequate insurance coverage for purposes of these agreements, we may not be able
to obtain an equivalent amount of coverage at reasonable costs in the future.  Further, if lenders insist on greater
coverage than we are able to obtain, it could adversely affect our ability to finance or refinance our properties.
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Compliance or failure to comply with the Americans with Disabilities Act (“ADA”) or other safety regulations and
requirements could result in substantial costs.
The ADA generally requires that public buildings, including our properties, meet certain federal requirements related
to access and use by disabled persons.  Noncompliance could result in the imposition of fines by the federal
government or the award of damages to private litigants and/or legal fees to their counsel.  If, under the ADA, we are
required to make substantial alterations and capital expenditures in one or more of our properties, including the
removal of access barriers, it could adversely affect our financial condition and results of operations, as well as the
amount of cash available for distribution to stockholders.

Our properties are subject to various federal, state and local regulatory requirements, such as state and local fire and
life safety requirements.  If we fail to comply with these requirements, we could incur fines or private damage
awards.  We do not know whether existing requirements will change or whether compliance with future requirements
will require significant unanticipated expenditures that will affect our cash flow and results of operations.

Changes in the method pursuant to which the LIBOR rates are determined and potential phasing out of LIBOR after
2021 may affect our financial results.
The chief executive of the United Kingdom Financial Conduct Authority (“FCA”), which regulates LIBOR, has recently
announced that the FCA intends to stop compelling banks to submit rates for the calculation of LIBOR after 2021. It is
not possible to predict the effect of these changes, other reforms or the establishment of alternative reference rates in
the United Kingdom or elsewhere. Furthermore, in the United States, efforts to identify a set of alternative U.S. dollar
reference interest rates include proposals by the Alternative Reference Rates Committee of the Federal Reserve Board
and the Federal Reserve Bank of New York. On August 24, 2017, the Federal Reserve Board requested public
comment on a proposal by the Federal Reserve Bank of New York, in cooperation with the Office of Financial
Research, to produce three new reference rates intended to serve as alternatives to LIBOR. These alternative rates are
based on overnight repurchase agreement transactions secured by U.S. Treasury Securities.
Any changes announced by the FCA, other regulators or any other successor governance or oversight body, or future
changes adopted by such body, in the method pursuant to which the LIBOR rates are determined may result in a
sudden or prolonged increase or decrease in the reported LIBOR rates. If that were to occur, the level of interest
payments we incur may change. In addition, although certain of our LIBOR based obligations provide for alternative
methods of calculating the interest rate payable on certain of our obligations if LIBOR is not reported, which include
requesting certain rates from major reference banks in London or New York, or alternatively using LIBOR for the
immediately preceding interest period or using the initial interest rate, as applicable, uncertainty as to the extent and
manner of future changes may result in interest rates and/or payments that are higher than, lower than or that do not
otherwise correlate over time with the interest rates and/or payments that would have been made on our obligations if
LIBOR rate was available in its current form.

WE MAY ACQUIRE OR SELL ASSETS OR DEVELOP PROPERTIES.  OUR FAILURE OR INABILITY TO
CONSUMMATE THESE TRANSACTIONS OR MANAGE THE RESULTS OF THESE TRANSACTIONS
COULD ADVERSELY AFFECT OUR OPERATIONS AND FINANCIAL RESULTS.

We may acquire, develop, or redevelop properties and this may create risks.
Although our stated business strategy is not to engage in acquisitions, we may acquire or develop properties when we
believe that an acquisition or development project is otherwise consistent with our business strategy.  We may not
succeed in (i) developing, redeveloping or acquiring properties; (ii) completing these activities on time or within
budget; and (iii) leasing or selling developed, redeveloped or acquired properties at amounts sufficient to cover our
costs.  Competition in these activities could also significantly increase our costs. Difficulties in integrating
acquisitions may prove costly or time-consuming and could divert management’s attention. Acquisitions or
developments in new markets or types of properties where we do not have the same level of market knowledge may
result in weaker than anticipated performance. We may also abandon acquisition or development opportunities that we
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have begun pursuing and consequently fail to recover expenses already incurred.  Furthermore, we may be exposed to
the liabilities of properties acquired, some of which we may not be aware of at the time of acquisition.

It may be difficult to buy and sell real estate quickly, which may limit our flexibility.
Real estate investments are relatively difficult to buy and sell quickly.  Consequently, we may have limited ability to
vary our portfolio promptly in response to changes in economic or other conditions.  Moreover, our ability to buy, sell,
or finance real estate assets may be adversely affected during periods of uncertainty or unfavorable conditions in the
credit markets as we, or potential buyers of our assets, may experience difficulty in obtaining financing.
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We have an investment in marketable equity securities.  The value of this investment may decline as a result of
operating performance or economic or market conditions.
We have an investment in Macerich, a retail shopping center company.  As of December 31, 2018, this investment had
a carrying amount of $23,166,000. A decline in the value of this investment due to, among other reasons, Macerich’s
operating performance or economic or market conditions, would result in recognized GAAP losses, which could be
material.

OUR ORGANIZATIONAL AND FINANCIAL STRUCTURE GIVES RISE TO OPERATIONAL AND
FINANCIAL RISKS.
Substantially all of our assets are owned by subsidiaries.  We depend on dividends and distributions from these
subsidiaries.  The creditors of these subsidiaries are entitled to amounts payable to them by the subsidiaries before the
subsidiaries may pay any dividends or distributions to us.
Substantially all of our properties and assets are held through our subsidiaries.  We depend on cash distributions and
dividends from our subsidiaries for substantially all of our cash flow.  The creditors of each of our direct and indirect
subsidiaries are entitled to payment of that subsidiary’s obligations to them when due and payable before that
subsidiary may make distributions or dividends to us.  Thus, our ability to pay dividends, if any, to our security
holders depends on our subsidiaries’ ability to first satisfy their obligations to their creditors and our ability to satisfy
our obligations, if any, to our creditors.

In addition, our participation in any distribution of the assets of any of our direct or indirect subsidiaries upon the
liquidation, reorganization or insolvency of the subsidiary, is only after the claims of the creditors, including trade
creditors, and preferred security holders, if any, of the applicable direct or indirect subsidiaries are satisfied. 

Our existing financing documents contain covenants and restrictions that may restrict our operational and financial
flexibility.
As of December 31, 2018, we had outstanding mortgage indebtedness of $1,170,544,000, secured by three of our
properties.  These mortgages contain covenants that limit our ability to incur additional indebtedness on these
properties, provide for lender approval of tenants’ leases in certain circumstances, and provide for yield maintenance or
defeasance premiums to prepay them.  These mortgages may significantly restrict our operational and financial
flexibility.  In addition, if we were to fail to perform our obligations under existing indebtedness or become insolvent
or were liquidated, secured creditors would be entitled to payment in full from the proceeds of the sale of the pledged
assets prior to any proceeds being paid to other creditors or to any holders of our securities.  In such an event, it is
possible that we would have insufficient assets remaining to make payments to other creditors or to any holders of our
securities. 

We have a substantial amount of indebtedness that could affect our future operations.
As of December 31, 2018, total debt outstanding was $1,170,544,000. We are subject to the risks normally associated
with debt financing, including the risk that our cash flow from operations will be insufficient to meet required debt
service. Our debt service costs generally will not be reduced if developments in the market or at our properties, such
as the entry of new competitors or the loss of major tenants, cause a reduction in the income from our properties.
Should such events occur, our operations may be adversely affected. If a property is mortgaged to secure payment of
indebtedness and income from such property is insufficient to pay that indebtedness, the property could be foreclosed
upon by the mortgagee resulting in a loss of income and a decline in our total asset value.

We have outstanding debt, and the amount of debt and its cost may increase and refinancing may not be available on
acceptable terms.
As of December 31, 2018, total debt outstanding was $1,170,544,000 and our ratio of total debt to total enterprise
value was 47.9%.  “Enterprise value” means the market equity value of our common stock, plus debt, less cash and cash
equivalents at such date.  In addition, we have significant debt service obligations.  For the year ended December 31,
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2018, our scheduled cash payments for principal and interest were $41,881,000.  In the future, we may incur
additional debt, and thus increase the ratio of total debt to total enterprise value.  If our level of indebtedness increases,
there may be an increased risk of default which could adversely affect our financial condition and results of
operations.  In addition, in a rising interest rate environment, the cost of refinancing our existing debt and any new
debt or market rate security or instrument may increase.  Continued uncertainty in the equity and credit markets may
negatively impact our ability to obtain financing on reasonable terms or at all, which may negatively affect our ability
to refinance our debt.   
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We might fail to qualify or remain qualified as a REIT, and may be required to pay income taxes at corporate rates.
Although we believe that we will remain organized and will continue to operate so as to qualify as a REIT for federal
income tax purposes, we might fail to remain qualified.  Qualification as a REIT for federal income tax purposes is
governed by highly technical and complex provisions of the Internal Revenue Code (the “Code”) for which there are
only limited judicial or administrative interpretations and depends on various facts and circumstances that are not
entirely within our control.  In addition, legislation, new regulations, administrative interpretations or court decisions
may significantly change the relevant tax laws and/or the federal income tax consequences of qualifying as a REIT. If,
with respect to any taxable year, we fail to maintain our qualification as a REIT and do not qualify under statutory
relief provisions, we could not deduct distributions to stockholders in computing our taxable income and would have
to pay federal income tax on our taxable income at regular corporate rates. The federal income tax payable would
include any applicable alternative minimum tax. If we had to pay federal income tax, the amount of money available
to distribute to stockholders and pay our indebtedness would be reduced for the year or years involved, and we would
no longer be required to make distributions to stockholders in that taxable year and in future years until we were able
to qualify as a REIT and did so. In addition, we would also be disqualified from treatment as a REIT for the four
taxable years following the year during which qualification was lost, unless we were entitled to relief under the
relevant statutory provisions.

We face possible adverse changes in tax laws, which may result in an increase in our tax liability.
From time to time changes in tax laws or regulations are enacted, which may result in an increase in our tax liability. 
The shortfall in tax revenues for states and municipalities in recent years may lead to an increase in the frequency and
size of such changes.  If such changes occur, we may be required to pay additional taxes on our assets or income. 
These increased tax costs could adversely affect our financial condition and results of operations and the amount of
cash available for payment of dividends.

Loss of our key personnel could harm our operations and adversely affect the value of our common stock.
We are dependent on the efforts of Steven Roth, our Chief Executive Officer.  Although we believe that we could find
a replacement, the loss of his services could harm our operations and adversely affect the value of our common stock.

15

Edgar Filing: ALEXANDERS INC - Form 10-K

27



ALEXANDER’S CHARTER DOCUMENTS AND APPLICABLE LAW MAY HINDER ANY ATTEMPT TO
ACQUIRE US.
Provisions in Alexander’s certificate of incorporation and by laws, as well as provisions of the Code and Delaware
corporate law, may delay or prevent a change in control of the Company or a tender offer, even if such action might be
beneficial to stockholders, and limit the stockholders’ opportunity to receive a potential premium for their shares of
common stock over then prevailing market prices.

Primarily to facilitate maintenance of its qualification as a REIT, Alexander’s certificate of incorporation generally
prohibits ownership, directly, indirectly or beneficially, by any single stockholder of more than 9.9% of the
outstanding shares of preferred stock of any class or 4.9% of outstanding common stock of any class.  The Board of
Directors may waive or modify these ownership limits with respect to one or more persons if it is satisfied that
ownership in excess of these limits will not jeopardize Alexander’s status as a REIT for federal income tax purposes. 
In addition, the Board of Directors has, subject to certain conditions and limitations, exempted Vornado and certain of
its affiliates from these ownership limitations.  Stock owned in violation of these ownership limits will be subject to
the loss of rights and other restrictions.  These ownership limits may have the effect of inhibiting or impeding a
change in control.

Alexander’s Board of Directors is divided into three classes of directors.  Directors of each class are chosen for
three-year staggered terms.  Staggered terms of directors may have the effect of delaying or preventing changes in
control or management, even though changes in management or a change in control might be in the best interest of our
stockholders.

In addition, Alexander’s charter documents authorize the Board of Directors to:

•cause Alexander’s to issue additional authorized but unissued common stock or preferred stock;
•classify or reclassify, in one or more series, any unissued preferred stock; and
•set the preferences, rights and other terms of any classified or reclassified stock that Alexander’s issues.

The Board of Directors could establish a series of preferred stock with terms that could delay, deter or prevent a
change in control of Alexander’s or other transaction that might involve a premium price or otherwise be in the best
interest of our stockholders, although the Board of Directors does not, at present, intend to establish a series of
preferred stock of this kind.  Alexander’s charter documents contain other provisions that may delay, deter or prevent a
change in control of the Company or other transaction that might involve a premium price or otherwise be in the best
interest of our stockholders.

In addition, Vornado, Interstate and its three general partners (each of whom are both trustees of Vornado and
Directors of Alexander’s) together beneficially own approximately 58.6% of our outstanding shares of common stock. 
This degree of ownership is likely to reduce the possibility of a tender offer or an attempt to change control of the
Company by a third party.

We may change our policies without obtaining the approval of our stockholders.
Our operating and financial policies, including our policies with respect to acquisitions of real estate or other assets,
growth, operations, indebtedness, capitalization and dividends, are exclusively determined by our Board of Directors. 
Accordingly, our stockholders do not control these policies.
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OUR OWNERSHIP STRUCTURE AND RELATED-PARTY TRANSACTIONS MAY GIVE RISE TO
CONFLICTS OF INTEREST.
Steven Roth, Vornado and Interstate may exercise substantial influence over us.  They and some of our other directors
and officers have interests or positions in other entities that may compete with us.
As of December 31, 2018, Interstate and its partners owned approximately 7.1% of the common shares of beneficial
interest of Vornado and approximately 26.2% of our outstanding common stock.  Steven Roth, David Mandelbaum
and Russell B. Wight, Jr. are the partners of Interstate.  Mr. Roth is the Chairman of our Board of Directors and Chief
Executive Officer, the Chairman of the Board of Trustees and Chief Executive Officer of Vornado and the Managing
General Partner of Interstate.  Mr. Wight and Mr. Mandelbaum are both trustees of Vornado and members of our
Board of Directors.  In addition, Vornado manages and leases the real estate assets of Interstate.

As of December 31, 2018, Vornado owned 32.4% of our outstanding common stock, in addition to the 26.2% owned
by Interstate and its partners.  In addition to the relationships described in the immediately preceding paragraph, Dr.
Richard West is a trustee of Vornado and a member of our Board of Directors and Joseph Macnow, our Treasurer, is
the Executive Vice President - Chief Financial Officer and Chief Administrative Officer of Vornado. Matthew Iocco
is our Chief Financial Officer and the Executive Vice President - Chief Accounting Officer of Vornado. 

Because of their overlapping interests, Vornado, Mr. Roth, Interstate and the other individuals noted in the preceding
paragraphs may have substantial influence over Alexander’s, and on the outcome of any matters submitted to
Alexander’s stockholders for approval.  In addition, certain decisions concerning our operations or financial structure
may present conflicts of interest among Vornado, Messrs. Roth, Mandelbaum and Wight and Interstate and other
security holders.  Vornado, Mr. Roth and Interstate may, in the future, engage in a wide variety of activities in the real
estate business which may result in conflicts of interest with respect to matters affecting us, such as, which of these
entities or persons, if any, may take advantage of potential business opportunities, the business focus of these entities,
the types of properties and geographic locations in which these entities make investments, potential competition
between business activities conducted, or sought to be conducted, by us, competition for properties and tenants,
possible corporate transactions such as acquisitions, and other strategic decisions affecting the future of these entities.

There may be conflicts of interest between Vornado, its affiliates and us.
Vornado manages, develops and leases our properties under agreements that have one-year terms expiring in March of
each year, which are automatically renewable.  Because we share common senior management with Vornado and
because four of the trustees of Vornado are on our Board of Directors, the terms of the foregoing agreements and any
future agreements may not be comparable to those we could have negotiated with an unaffiliated third party.

For a description of Interstate’s ownership of Vornado and Alexander’s, see “Steven Roth, Vornado and Interstate may
exercise substantial influence over us.  They and some of our other directors and officers have interests or positions in
other entities that may compete with us.” above.
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THE NUMBER OF SHARES OF ALEXANDER’S COMMON STOCK AND THE MARKET FOR THOSE
SHARES GIVE RISE TO VARIOUS RISKS.
The trading price of our common shares has been volatile and may continue to fluctuate.
The trading price of our common shares has been volatile and may continue to fluctuate widely as a result of a number
of factors, many of which are outside of our control.  In addition, the stock market is subject to fluctuations in the
share prices and trading volumes that affect the market prices of the shares of many companies.  These broad market
fluctuations have in the past and may in the future adversely affect the market price of our common shares.  Among
the factors that could affect the price of our common shares are:
•our financial condition and performance;
•the financial condition of our tenants, including the extent of tenant bankruptcies or defaults;
•actual or anticipated quarterly fluctuations in our operating results and financial condition;
•our dividend policy;

•
the reputation of REITs and real estate investments generally and the attractiveness of REIT equity securities in
comparison to other equity securities, including securities issued by other real estate companies, and fixed income
securities;
•uncertainty and volatility in the equity and credit markets;
•fluctuations in interest rates;

•changes in revenue or earnings estimates or publication of research reports and recommendations by financial analystsor actions taken by rating agencies with respect to our securities or those of other REITs;
•failure to meet analysts’ revenue or earnings estimates;
•speculation in the press or investment community;
•strategic actions by us or our competitors, such as acquisitions or restructurings;
•the extent of institutional investor interest in us;
•the extent of short-selling of our common shares and the shares of our competitors;
•fluctuations in the stock price and operating results of our competitors;

•general financial and economic market conditions and, in particular, developments related to market conditions forREITs and other real estate related companies;
•domestic and international economic factors unrelated to our performance;
•changes in tax laws and rules; and
•all other risk factors addressed elsewhere in this Annual Report on Form 10-K.
A significant decline in our stock price could result in substantial losses for stockholders.
Alexander’s has additional shares of its common stock available for future issuance, which could decrease the market
price of the common stock currently outstanding.
The interest of our current stockholders could be diluted if we issue additional equity securities.  As of December 31,
2018, we had authorized but unissued 4,826,550 shares of common stock, par value of $1.00 per share and 3,000,000
shares of preferred stock, par value $1.00 per share; of which 10,057 shares of common stock are reserved for
issuance upon redemption of the deferred stock units previously granted to our Board of Directors.  In addition,
495,730 shares are available for future grant under the terms of our 2016 Omnibus Stock Plan.  These awards may be
granted in the form of options, restricted stock, stock appreciation rights, deferred stock units, or other equity-based
interests, and if granted, would reduce that number of shares available for future grants, provided however that an
award that may be settled only in cash, would not reduce the number of shares available under the plan.  We cannot
predict the impact that future issuances of common or preferred stock or any exercise of outstanding options or grants
of additional equity-based interests would have on the market price of our common stock.

ITEM 1B.     UNRESOLVED STAFF COMMENTS
There are no unresolved comments from the staff of the Securities and Exchange Commission as of the date of this
Annual Report on Form 10-K. 
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ITEM 2.     PROPERTIES
The following table shows the location, ownership, approximate size (excluding parking garages) and occupancy of
each of our properties as of December 31, 2018.

Average
Annualized Lease Expiration (s)

Land Building Occupancy Rent
Per Original Option

Property Acreage SquareFeet Rate Square
Foot (1) Tenants Term (2) Term (3)

Operating
Properties:
731
Lexington
Avenue
New
York,
New
York

Office 889,000 100% $117.66 Bloomberg
L.P. 2029 2039

Retail 83,000 The Home
Depot 2025 2035

34,000
The
Container
Store

2021 N/A

27,000 Hennes &
Mauritz 2019 N/A

30,000 Various Various Various
174,000 99% 193.81

1.9 1,063,000

Rego
Park I
Queens,
New
York

50,000 Burlington 2022 2027

46,000 Bed Bath
& Beyond 2021 N/A

36,000 Marshalls 2021 N/A
16,000 Old Navy 2021 N/A
195,000 (4) N/A N/A

4.8 343,000 43% 46.93

Rego
Park II
Queens,
New
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York
145,000 Costco 2034 2059
135,000 Century 21 2031 2051

133,000         Kohl’s
(5) 2031 2051

47,000 (6) N/A N/A
149,000 Various Various Various

6.6 609,000 100% 44.73
our declaration or payment of distributions;

�
our joint venture and discretionary fund activities;

�
our policies regarding investments, indebtedness, acquisitions,
dispositions, financings and other matters;

�
our qualification as a REIT under the Internal Revenue Code;

�
the real estate markets in Northern and Southern California and markets in
selected states in the Mid-Atlantic, Midwest, New England, Metro NY/NJ
and Pacific Northwest regions of the United States and in general;

�
the availability of debt and equity financing;

�
interest rates;

�
general economic conditions including the recent economic downturn; and

�
trends affecting our financial condition or results of operations.
        We cannot assure the future results or outcome of the matters
described in these statements; rather, these statements merely reflect our
current expectations of the approximate outcomes of the matters
discussed. You should not rely on forward-looking statements because
they involve known and unknown risks, uncertainties and other factors,
some of which are beyond our control. These risks, uncertainties and other
factors, which we describe in "Risk Factors" elsewhere in this prospectus,
may cause our actual results, performance or achievements to differ
materially from the anticipated future results, performance or
achievements expressed or implied by these forward-looking statements.

        In addition, these forward-looking statements represent our estimates
and assumptions only as of the date of this prospectus. We do not
undertake to update these forward-looking statements, and therefore they
may not represent our estimates and assumptions after the date of this
prospectus.
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 About this Prospectus

        This prospectus is part of a registration statement that we filed with
the SEC utilizing a shelf registration process. Under this shelf process, we
may sell an indeterminate number or amount of any combination of the
securities described in this prospectus in one or more offerings. This
prospectus provides you with a general description of the securities we
may offer. Each time we sell securities, we will provide a prospectus
supplement that will contain specific information about the terms of that
offering. The prospectus supplement may also add, update or change
information contained in this prospectus. You should read both this
prospectus and any applicable prospectus supplement together with
additional information described below under the heading "Where You
Can Find More Information." 

 Where You Can Find More Information

        We file annual, quarterly and current reports, proxy statements and
other information with the SEC. You may read and copy any document
we file at the SEC's Public Reference Room at 100 F Street, N.E.,
Washington, D.C. 20549. You may call the SEC at 1-800-SEC-0330 for
further information on the operation of the Public Reference Room. Our
SEC filings are also available to the public from the SEC's Web site at
http://www.sec.gov or on our website located at
http://www.avalonbay.com. The information on our website is not a part
of this prospectus. In addition, you may read our SEC filings at the offices
of the New York Stock Exchange (NYSE), which is located at 20 Broad
Street, New York, New York 10005. Our SEC filings are available at the
NYSE because our common stock is listed on the NYSE.

        In accordance with Section 2-210 of the Maryland General
Corporation Law, our board of directors may authorize the issuance of
some or all of the shares of any or all of our classes or series of stock
without certificates. In addition, we have the authority to designate and
issue more than one class or series of stock having various preferences,
conversion and other rights, voting powers, restrictions, limitations as to
dividends, qualifications, and terms and conditions of redemption. See
"Description of Preferred Stock" and "Description of Common Stock."
Our charter imposes limitations on the ownership and transfer of our
stock. See "Limits on Ownership of Stock." We will furnish a full
statement of the relative rights and preferences of each class or series of
our stock which has been so designated and any restrictions on the
ownership or transfer of our stock to any stockholder upon request and
without charge. Written requests for such copies should be directed to:
AvalonBay Communities, Inc., 2900 Eisenhower Avenue, Suite 300,
Alexandria, Virginia 22314, Attention: Chief Financial Officer.

        The SEC allows us to incorporate by reference the information we
file with it, which means that we can disclose important information to
you by referring you to these documents. The information incorporated by
reference is an important part of this prospectus, and information that we
file later with the SEC will automatically update and supersede the
information already incorporated by reference. AvalonBay's SEC file
number is 001-12672. We are incorporating by reference the documents
listed below, which were previously filed by us with the SEC:

�
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Annual Report on Form 10-K for the year ended
December 31, 2008 filed on March 2, 2009;

�
the description of the AvalonBay Communities, Inc.
common stock in AvalonBay Communities, Inc.'s
Registration Statement on Form 8-B filed on June 8,
1995;

�
Current Reports on Form 8-K filed on January 9,
2009, January 22, 2009 and January 30, 2009; and

�
all documents filed by us with the SEC pursuant to
Sections 13(a), 13(c), 14 or 15(d) of the Exchange Act
after the date of this offering memorandum and prior
to the termination of this
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offering, except as to any portion of any future report
or document that is not deemed filed under such
provisions.

You may request a copy of these filings, and any exhibits we have
specifically incorporated by reference as an exhibit in this prospectus,
at no cost by writing or telephoning us at the following: AvalonBay
Communities, Inc., 2900 Eisenhower Avenue, Suite 300, Alexandria,
Virginia 22314, Attention: Chief Financial Officer. Our telephone
number is 703-329-6300.

        This prospectus is part of a registration statement we filed with the
SEC. We have incorporated exhibits into this registration statement. You
should read the exhibits carefully for provisions that may be important to
you.

        You should rely only on the information incorporated by reference or
provided in this prospectus or any prospectus supplement. We have not
authorized anyone to provide you with different information. We are not
making an offer of these securities in any state where the offer is not
permitted. You should not assume that the information in this prospectus
or in the documents incorporated by reference is accurate as of any date
other than the date on the front of this prospectus or those documents. 

 About AvalonBay Communities, Inc.

        AvalonBay Communities, Inc. is a Maryland corporation that has
elected to be treated as a real estate investment trust, or REIT, for federal
income tax purposes. We engage in the development, redevelopment,
acquisition, ownership and operation of multifamily communities in high
barrier-to-entry markets of the United States. These barriers-to-entry
generally include a difficult and lengthy entitlement process with local
jurisdictions and dense urban or suburban areas where zoned and entitled
land is in limited supply. Our markets are located in the Northeast,
Mid-Atlantic, Midwest, Pacific Northwest, and Northern and Southern
California regions of the United States. We focus on these markets
because we believe that, long term, the limited new supply of apartment
homes and lower housing affordability in these markets will result in
larger increases in cash flows relative to other markets over an entire
business cycle. In addition to increasing the rental revenues of our
operating assets, we believe these market attributes will increase the value
of our operating assets and enable us to create additional value through the
development and selective acquisition of multifamily housing.

        At January 31, 2009, the Company owned or held a direct or indirect
ownership interest in:

�
164 operating apartment communities containing
45,728 apartment homes in ten states and the District
of Columbia, of which (i) seven wholly owned
communities containing 2,143 apartment homes were
under redevelopment, as discussed below and (ii) 19
communities containing 3,829 apartment homes, of
which two communities containing 467 apartment
homes were under redevelopment, were held by the
Fund which we manage and in which we own a 15.2%
equity interest;
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�
14 communities under construction that are expected
to contain an aggregate of 4,564 apartment homes
when completed; and

�
rights to develop an additional 27 communities that, if
developed in the manner expected, will contain an
estimated 7,304 apartment homes.

        AvalonBay is the surviving entity from the merger of Avalon
Properties, Inc. with and into Bay Apartment Communities, Inc. on
June 4, 1998. In October 1998, we changed our name to AvalonBay
Communities, Inc. Our common stock is listed on the NYSE under the
symbol "AVB."
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        AvalonBay elected to qualify as a REIT for federal income tax
purposes for the taxable year ended December 31, 1994 and has not
terminated or revoked such election. As a REIT, with limited exceptions,
we will not be taxed under federal and certain state income tax laws at the
corporate level on our net income to the extent net income is distributed to
our stockholders. We have historically made sufficient distributions to
avoid tax on retained income, and we intend to make sufficient
distributions to avoid income tax at the corporate level. While we believe
that we are organized and qualified as a REIT and we intend to operate in
a manner that will allow us to continue to qualify as a REIT, there can be
no assurance that we will be successful in this regard. Qualification as a
REIT involves the application of highly technical and complex provisions
of the Internal Revenue Code for which there are limited judicial and
administrative interpretations and involves the determination of a variety
of factual matters and circumstances not entirely within our control. 

 Ratios of Earnings to Combined Fixed Charges and Preferred Stock
Dividends

        Our ratio of earnings to combined fixed charges and preferred stock
dividends for each of the periods indicated is as follows:

Year Ended
December 31,

2008

Year Ended
December 31,

2007

Year Ended
December 31,

2006

Year Ended
December 31,

2005

Year Ended
December 31,

2004
Ratios 1.20x 1.91x 1.63x 1.37x 1.14x

        The ratios of earnings to combined fixed charges and preferred stock
dividends were computed by dividing earnings by combined fixed charges
and preferred stock dividends. For this purpose, earnings consist of pre-tax
income from continuing operations before adjustment for minority
interests in consolidated subsidiaries plus fixed charges less capitalized
interest. Fixed charges consist of interest expense (including the
amortization of debt issuance costs) and capitalized interest.

        The only series of preferred stock of AvalonBay that was outstanding
during the previous five year period covered by the table above were
4,000,000 shares of 8.70% Series H Cumulative Redeemable Preferred
Stock were issued in October 1998, all of which were redeemed in
October 2008. 

 Ratios of Earnings to Fixed Charges

        Our ratio of earnings to fixed charges for each of the periods
indicated is as follows:

Year Ended
December 31,

2008

Year Ended
December 31,

2007

Year Ended
December 31,

2006

Year Ended
December 31,

2005

Year Ended
December 31,

2004
Ratios 1.27x 2.01x 1.72x 1.45x 1.21x

        The ratios of earnings to fixed charges were computed by dividing
earnings by fixed charges. For this purpose, earnings consist of pre-tax
income from continuing operations before adjustment for minority
interests in consolidated subsidiaries plus fixed charges less capitalized
interest. Fixed charges consist of interest expense (including the
amortization of debt issuance costs) and capitalized interest. 

 How We Intend to Use the Proceeds
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        Unless we provide otherwise in a supplement to this prospectus, we
intend to use the net proceeds from the sale of the securities for one or
more of the following:

�
working capital;

�
capital expenditures, including for the development
and redevelopment of apartment communities;
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�
repayment and refinancing of debt or redemption of
prior issuances of preferred stock;

�
potential acquisitions; and

�
other general corporate purposes. 

 Description of the Debt Securities

        This prospectus describes the general terms and provisions of the
debt securities. When we offer to sell a particular series of debt securities,
we will describe the specific terms of the securities in a supplement to this
prospectus. The prospectus supplement will also indicate whether the
general terms and provisions described in this prospectus apply to a
particular series of debt securities. You should read the indentures
referenced below for a more complete understanding of the general terms
and provisions described in this prospectus.

        The senior debt securities will be issued under an indenture, dated as
of a date prior to such issuance, between us and The Bank of New York
Mellon, as successor to State Street Bank and Trust Company, as trustee,
as amended or supplemented from time to time. We will refer to any such
indenture throughout this prospectus as the "senior indenture." The
subordinated debt securities will be issued under a separate indenture,
dated as of a date prior to such issuance, between us and the trustee. We
will refer to any such indenture throughout this prospectus as the
"subordinated indenture" and to a trustee under any senior or subordinated
indenture as the "trustee." The senior indenture and the subordinated
indenture are sometimes collectively referred to in this prospectus as the
"indentures." The indentures will be subject to and governed by the Trust
Indenture Act of 1939. We included copies of the indentures as exhibits to
our registration statement and they are incorporated into this prospectus by
reference. The following summarizes the material provisions of the
indentures but may not contain all of the information that is important to
you. Except as otherwise indicated, the terms of the indentures are
identical. As used under this caption, the term "debt securities" includes
the debt securities being offered by this prospectus and all other debt
securities issued by us under the indentures.

General

        The indentures:

�
do not limit the amount of debt securities that we may
issue;

�
allow us to issue debt securities in one or more series;

�
do not require us to issue all of the debt securities of a
series at the same time;

�
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allow us to reopen a series to issue additional debt
securities without the consent of the debt
securityholders of such series; and

�
provide that the debt securities will be unsecured.

        Unless we give you different information in the prospectus
supplement, the senior debt securities will be our unsubordinated
obligations and will rank equally with all of our other unsecured and
unsubordinated indebtedness. Payments on the subordinated debt
securities will be subordinated to the prior payment in full of all of our
senior indebtedness, as described under "�Subordination" and in the
applicable prospectus supplement.

        Each indenture provides that we may, but need not, designate more
than one trustee under an indenture. Any trustee under an indenture may
resign or be removed and a successor trustee may be appointed to act with
respect to the series of debt securities administered by the resigning or
removed trustee. If two or more persons are acting as trustee with respect
to different series of debt securities, each trustee shall be a trustee of a
trust under the applicable indenture separate and apart from the
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trust administered by any other trustee. Except as otherwise indicated in
this prospectus, any action described in this prospectus to be taken by each
trustee may be taken by each trustee with respect to, and only with respect
to, the one or more series of debt securities for which it is trustee under the
applicable indenture.

        The prospectus supplement for each offering will provide the
following terms, where applicable:

�
the title of the debt securities and whether they are
senior or subordinated;

�
the aggregate principal amount of the debt securities
being offered, the aggregate principal amount of the
debt securities outstanding as of the most recent
practicable date and any limit on their aggregate
principal amount, including the aggregate principal
amount of debt securities authorized;

�
the price at which the debt securities will be issued,
expressed as a percentage of the principal;

�
the portion of the principal payable upon declaration
of acceleration of the maturity, if other than the
principal amount;

�
the date or dates, or the method for determining the
date or dates, on which the principal of the debt
securities will be payable;

�
the fixed or variable interest rate or rates of the debt
securities, or the method by which the interest rate or
rates is determined;

�
the date or dates, or the method for determining the
date or dates, from which interest will accrue;

�
the dates on which interest will be payable;

�
the record dates for interest payment dates, or the
method by which we will determine those dates;

�
the persons to whom interest will be payable;

�
the basis upon which interest will be calculated if
other than that of a 360-day year of twelve 30-day
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months;

�
any make-whole amount, which is the amount in
addition to principal and interest that is required to be
paid to the holder of a debt security as a result of any
optional redemption or accelerated payment of such
debt security, or the method for determining the
make-whole amount;

�
the place or places where the principal of, and any
premium (or make-whole amount) and interest on, the
debt securities will be payable;

�
where the debt securities may be surrendered for
registration of transfer or exchange;

�
where notices or demands to or upon us in respect of
the debt securities and the applicable indenture may be
served;

�
the times, prices and other terms and conditions upon
which we may redeem the debt securities;

�
any obligation we have to redeem, repay or purchase
the debt securities under any sinking fund or
analogous provision or at the option of holders of the
debt securities, and the times and prices at which we
must redeem, repay or purchase the debt securities as
a result of such an obligation;

�
the currency or currencies in which the debt securities
are denominated and payable if other than United
States dollars, which may be a foreign currency or
units of two or more foreign
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currencies or a composite currency or currencies and
the terms and conditions relating thereto, and the
manner of determining the equivalent of such foreign
currency in United States dollars;

�
whether the principal of, and any premium (or
make-whole amount) or interest on, the debt securities
of the series

are to be payable, at our election or at the election of a
holder, in a currency or currencies other than that in
which the debt securities are denominated or stated to
be payable, and other related terms and conditions;

�
whether the amount of payments of principal of, and
any premium (or make-whole amount) or interest on,
the debt securities may be determined according to an
index, formula or other method and how such amounts
will be determined;

�
whether the debt securities will be in registered form,
bearer form or both and (1) if in registered form, the
person to whom any interest shall be payable, if other
than the person in whose name the security is
registered at the close of business on the regular
record date for such interest, or (2) if in bearer form,
the manner in which, or the person to whom, any
interest on the security shall be payable if otherwise
than upon presentation and surrender upon maturity;

�
any restrictions applicable to the offer, sale or delivery
of securities in bearer form and the terms upon which
securities in bearer form of the series may be
exchanged for securities in registered form of the
series and vice versa if permitted by applicable laws
and regulations;

�
whether any debt securities of the series are to be
issuable initially in temporary global form and
whether any debt securities of the series are to be
issuable in permanent global form with or without
coupons and, if so, whether beneficial owners of
interests in any such permanent global security may or
shall be required to exchange their interests for other
debt securities of the series, and the manner in which
interest shall be paid;

�
the identity of the depository for securities in
registered form, if such series are to be issuable as a
global security;

�
the date as of which any debt securities in bearer form
or in temporary global form shall be dated if other
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than the original issuance date of the first security of
the series to be issued;

�
the applicability, if any, of the defeasance and
covenant defeasance provisions described in this
prospectus or in the applicable indenture;

�
whether and under what circumstances we will pay
any additional amounts on the debt securities in
respect of any tax, assessment or governmental charge
and, if so, whether we will have the option to redeem
the debt securities in lieu of making such a payment;

�
the circumstances, if any, in the applicable prospectus
supplement, under which beneficial owners of
interests in the global security may obtain definitive
debt securities and the manner in which payments on a
permanent global debt security will be made if any
debt securities are issuable in temporary or permanent
global form;

�
any provisions granting special rights to holders of
securities upon the occurrence of such events as
specified in the applicable prospectus supplement;

�
the name of the applicable trustee and the nature of
any material relationship with AvalonBay or with any
of its affiliates, and the percentage of debt securities of
the class necessary to require the trustee to take
action;
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�
any deletions from, modifications of, or additions to
the events of default or covenants of AvalonBay, and
any change in the right of any trustee or any of the
holders to declare the principal amount of any of such
debt securities due and payable; and

�
any other terms of such debt securities not inconsistent
with the provisions of the applicable indenture.

        We may issue debt securities at a discount below their principal
amount and provide for less than the entire principal amount thereof to be
payable upon declaration of acceleration of the maturity thereof. We will
refer to any such debt securities throughout this prospectus as "original
issue discount securities." The applicable prospectus supplement will
describe the federal income tax considerations and other relevant
considerations applicable to original issue discount securities.

        Except as described under "�Merger, consolidation or sale of assets"
or as may be set forth in any prospectus supplement, the debt securities
will not contain any provisions that (1) would limit our ability to incur
indebtedness or (2) would afford holders of debt securities protection in
the event of (a) a highly leveraged or similar transaction involving us or
any of our respective affiliates or (b) a change of control or
reorganization, restructuring, merger or similar transaction involving us
that may adversely affect the holders of the debt securities. In the future,
we may enter into transactions, such as the sale of all or substantially all
of our assets or a merger or consolidation, that may have an adverse effect
on our ability to service our indebtedness, including the debt securities,
by, among other things, substantially reducing or eliminating our assets.

        Neither the Maryland General Corporation Law nor the governing
instruments of AvalonBay define the term "substantially all" as it relates
to the sale of assets. Additionally, Maryland cases interpreting the term
"substantially all" rely upon the facts and circumstances of each particular
case. Consequently, to determine whether a sale of "substantially all" of
our assets has occurred, a holder of debt securities must review the
financial and other information that we disclosed to the public.
AvalonBay's charter contains restrictions on ownership and transfers of its
stock that are designed to preserve its status as a REIT and to otherwise
address concerns about concentration of ownership of our stock, and,
therefore, it may prevent or hinder a change of control. See "Limits on
Ownership of Stock."

        We will provide you with more information in the applicable
prospectus supplement regarding any deletions, modifications, or
additions to the events of default or covenants that are described below,
including any addition of a covenant or other provision providing event
risk or similar protection.

Payment

        Unless we give you different information in the applicable prospectus
supplement, the principal of, and any premium (or make-whole amount)
and interest on, any series of the debt securities will be payable at the
corporate trust office of the trustee. We will provide you with the address
of the trustee in the applicable prospectus supplement. We may also pay
interest by mailing a check to the address of the person entitled to it as it
appears in the applicable register for the debt securities or by wire transfer
of funds to that person at an account maintained within the United States.
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        All monies that we pay to a paying agent or a trustee for the payment
of the principal of, and any premium (or make-whole amount) or interest
on, any debt security will be repaid to us if unclaimed at the end of two
years after the obligation underlying payment becomes due and payable.
After funds have been returned to us, the holder of the debt security may
look only to us for payment, without payment of interest for the period
which we hold the funds.
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Denomination, interest, registration and transfer

        Unless otherwise described in the applicable prospectus supplement,
the debt securities of any series will be issuable in denominations of
$1,000 and integral multiples of $1,000.

        Subject to the limitations imposed upon debt securities that are
evidenced by a computerized entry in the records of a depository company
rather than by physical delivery of a note, a holder of debt securities of
any series may:

�
exchange them for any authorized denomination of
other debt securities of the same series and of a like
aggregate principal amount and kind upon surrender
of such debt securities at the corporate trust office of
the applicable trustee or at the office of any transfer
agent that we designate for such purpose; and

�
surrender them for registration of transfer or exchange
at the corporate trust office of the applicable trustee or
at the office of any transfer agent that we designate for
such purpose.

        Every debt security surrendered for registration of transfer or
exchange must be duly endorsed or accompanied by a written instrument
of transfer, and the person requesting such action must provide evidence
of title and identity satisfactory to the applicable trustee or transfer agent.
Payment of a service charge will not be required for any registration of
transfer or exchange of any debt securities, but we or the trustee may
require payment of a sum sufficient to cover any tax or other
governmental charge payable in connection therewith. If in addition to the
applicable trustee, the applicable prospectus supplement refers to any
transfer agent initially designated by us for any series of debt securities,
we may at any time rescind the designation of any such transfer agent or
approve a change in the location through which any such transfer agent
acts, except that we will be required to maintain a transfer agent in each
place of payment for such series. We may at any time designate additional
transfer agents for any series of debt securities.

        Neither we nor any trustee shall be required to:

�
issue, register the transfer of or exchange debt
securities of any series during a period beginning at
the opening of business 15 days before the day that the
notice of redemption of any debt securities selected
for redemption is mailed and ending at the close of
business on the day of such mailing;

�
register the transfer of or exchange any debt security,
or portion thereof, so selected for redemption, in
whole or in part, except the unredeemed portion of
any debt security being redeemed in part; and

�
issue, register the transfer of or exchange any debt
security that has been surrendered for repayment at the
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option of the holder, except the portion, if any, of such
debt security not to be so repaid.

Merger, consolidation or sale of assets

        The indentures provide that we may, without the consent of the
holders of any outstanding debt securities, (1) consolidate with, (2) sell,
lease or convey all or substantially all of our assets to, or (3) merge with
or into, any other entity provided that:

�
either we are the continuing entity, or the successor
entity, if other than us, assumes our obligations (A) to
pay the principal of, and any premium and interest on,
all of the debt securities and (B) to duly perform and
observe all of our covenants and conditions contained
in each indenture;

�
immediately after giving effect to the transaction and
treating any indebtedness that becomes our obligation
or the obligation of any of our subsidiaries as having
been incurred by us or by

20

Edgar Filing: ALEXANDERS INC - Form 10-K

49



such subsidiary at the time of the transaction, no event
of default under the indentures, and no event which,
after notice or the lapse of time, or both, would
become such an event of default, occurs and
continues; and

�
an officers' certificate and legal opinion covering such
conditions are delivered to each trustee.

Covenants

        Existence.    Except as permitted under "�Merger, consolidation or sale
of assets," the indentures require us to do or cause to be done all things
necessary to preserve and keep in full force and effect our existence, rights
and franchises. However, the indentures do not require us to preserve any
right or franchise if we determine that any right or franchise is no longer
desirable in the conduct of our business.

        Maintenance of properties.    If we determine that it is necessary in
order to properly and advantageously carry on our business, the indentures
require us to:

�
cause all of our material properties used or useful in
the conduct of our business or the business of any of
our subsidiaries to be maintained and kept in good
condition, repair and working order and supplied with
all necessary equipment; and

�
cause to be made all necessary repairs, renewals,
replacements, betterments and improvements thereof.

        However, the indentures do not prohibit us or our subsidiaries from
selling or otherwise disposing of our respective properties for value in the
ordinary course of business.

        Insurance.    The indentures require our insurable properties to be
insured against loss or damage in an amount deemed reasonable by our
board of directors with insurers of recognized responsibility.

        Payment of taxes and other claims.    The indentures require us to
pay, discharge or cause to be paid or discharged, before they become
delinquent:

�
all taxes, assessments and governmental charges
levied or imposed on us, our subsidiaries or our
subsidiaries' income, profits or property; and

�
all lawful claims for labor, materials and supplies
which, if unpaid, might by law become a lien upon our
or our subsidiaries' property.

        However, we will not be required to pay, discharge or cause to be
paid or discharged any such tax, assessment, charge or claim whose
amount, applicability or validity is being contested in good faith by
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appropriate proceedings.

        Provision of Financial Information.    The indentures require us,
within 15 days of each of the respective dates by which we are required to
file annual reports, quarterly reports and other documents with the SEC to:

�
mail to all holders of debt securities, as their names
and addresses appear in the applicable register for
such debt securities, without cost to such holders,
copies of the annual reports, quarterly reports and
other documents that we file with the SEC under
Section 13 or Section 15(d) of the Exchange Act; and

�
supply, promptly upon written request and payment of
the reasonable cost of duplication and delivery, copies
of such documents to any prospective holder.
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        Additional covenants.    The applicable prospectus supplement will
set forth any additional covenants of AvalonBay relating to any series of
debt securities.

Events of default, notice and waiver

        Unless the applicable prospectus supplement states otherwise, when
we refer to "events of default" as defined in the indentures with respect to
any series of debt securities, we mean:

�
default in the payment of any installment of interest
on any debt security of such series continuing for
30 days;

�
default in the payment of principal of, or any premium
(or make-whole amount) on, any debt security of such
series at its maturity;

�
default in making any sinking fund payment as
required for any debt security of such series;

�
default in the performance or breach of any other
covenant or warranty of AvalonBay contained in the
indenture continuing for 60 days after written notice to
AvalonBay as provided in the applicable indenture;

�
(1) a default under any bond, debenture or note having
an aggregate principal amount of at least $25,000,000;
or

(2) a default under any indenture or instrument under
which there may be issued, secured or evidenced any
existing or later created indebtedness for money
borrowed by us or our subsidiaries in an aggregate
principal amount of at least $25,000,000,

�
if the default results in the indebtedness becoming or
being declared due and payable prior to the date it
otherwise would have, without such indebtedness
having been discharged, or such acceleration having
been rescinded or annulled, within 10 days after notice
to the Company specifying such default;

�
bankruptcy, insolvency or reorganization, or court
appointment of a receiver, liquidator or trustee of
AvalonBay or any significant subsidiary of
AvalonBay; and

�
any other event of default provided with respect to a
particular series of debt securities.
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        When we use the term "significant subsidiary," we refer to the
meaning ascribed to such term in Rule 1-02 of Regulation S-X
promulgated under the Securities Act.

        If an event of default occurs and is continuing with respect to debt
securities of any series outstanding, then the applicable trustee or the
holders of 25% or more in principal amount of the debt securities of that
series will have the right to declare the principal amount of all the debt
securities of that series to be due and payable. If the debt securities of that
series are original issue discount securities or indexed securities, then the
applicable trustee or the holders of 25% or more in principal amount of
the debt securities of that series will have the right to declare the portion
of the principal amount as may be specified in the terms thereof to be due
and payable. However, at any time after such a declaration of acceleration
has been made, but before a judgment or decree for payment of the money
due has been obtained by the applicable trustee, the holders of at least a
majority in principal amount of outstanding debt securities of such series
or of all debt securities then outstanding under the applicable indenture
may rescind and annul such declaration and its consequences if:

�
we have deposited with the applicable trustee all
required payments of the principal, any premium (or
make-whole amount), and interest, plus applicable
fees, expenses, disbursements and advances of the
applicable trustee; and

�
all events of default, other than the non-payment of
accelerated principal, or a specified portion thereof,
and any premium (or make-whole amount), have been
cured or waived.
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        The indentures also provide that the holders of at least a majority in
principal amount of the outstanding debt securities of any series or of all
debt securities then outstanding under the applicable indenture may on
behalf of all holders waive any past default with respect to such series and
its consequences, except a default:

�
in the payment of the principal, any premium (or
make-whole amount) or interest;

�
in respect of a covenant or provision contained in the
applicable indenture that cannot be modified or
amended without the consent of the holder of the
outstanding debt security that is affected by the
default; or

�
in respect of a covenant or provision for the benefit or
protection of the trustee, without its express written
consent.

        The indentures require each trustee to give notice to the holders of
debt securities within 90 days of a default unless such default has been
cured or waived. However, the trustee may withhold notice if specified
responsible officers of such trustee consider such withholding to be in the
interest of the holders of debt securities. The trustee may not withhold
notice of a default in the payment of principal, any premium or interest on
any debt security of such series or in the payment of any sinking fund
installment in respect of any debt security of such series.

        The indentures provide that holders of debt securities of any series
may not institute any proceedings, judicial or otherwise, with respect to
such indenture or for any remedy under the indenture, unless the trustee
fails to act for a period of 60 days after the trustee has received a written
request to institute proceedings in respect of an event of default from the
holders of 25% or more in principal amount of the outstanding debt
securities of such series, as well as an offer of indemnity reasonably
satisfactory to the trustee. However, this provision will not prevent any
holder of debt securities from instituting suit for the enforcement of
payment of the principal of, and any premium (or make-whole amount)
and interest on, such debt securities at the respective due dates thereof.

        The indentures provide that, subject to provisions in each indenture
relating to its duties in the case of a default, a trustee has no obligation to
exercise any of its rights or powers at the request or direction of any
holders of any series of debt securities then outstanding under the
indenture, unless the holders have offered to the trustee reasonable
security or indemnity. The holders of at least a majority in principal
amount of the outstanding debt securities of any series or of all debt
securities then outstanding under an indenture shall have the right to direct
the time, method and place of conducting any proceeding for any remedy
available to the applicable trustee, or of exercising any trust or power
conferred upon such trustee. However, a trustee may refuse to follow any
direction which:

�
is in conflict with any law or the applicable indenture;

�
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may involve the trustee in personal liability; or

�
may be unduly prejudicial to the holders of debt
securities of the series not joining the proceeding.

        Within 120 days after the close of each fiscal year, we will be
required to deliver to each trustee a certificate, signed by one of several
specified officers of AvalonBay stating whether or not that officer has
knowledge of any default under the applicable indenture. If the officer has
knowledge of any default, the notice must specify the nature and status of
the default.

Modification of the indentures

        The indentures provide that modifications and amendments may be
made only with the consent of the affected holders of at least a majority in
principal amount of all outstanding debt securities issued
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under that indenture. However, no such modification or amendment may,
without the consent of the holders of the debt securities affected by the
modification or amendment:

�
change the stated maturity of the principal of, or any
premium (or make-whole amount) on, or any
installment of principal of or interest on, any such debt
security;

�
reduce the principal amount of, the rate or amount of
interest on or any premium (or make-whole amount)
payable on redemption of any such debt security;

�
reduce the amount of principal of an original issue
discount security that would be due and payable upon
declaration of acceleration of the maturity thereof or
would be provable in bankruptcy, or adversely affect
any right of repayment of the holder of any such debt
security;

�
change the place of payment or the coin or currency
for payment of principal of, or any premium (or
make-whole amount) or interest on, any such debt
security;

�
impair the right to institute suit for the enforcement of
any payment on or with respect to any such debt
security;

�
reduce the percentage in principal amount of any
outstanding debt securities necessary to modify or
amend the applicable indenture with respect to such
debt securities, to waive compliance with particular
provisions thereof or defaults and consequences
thereunder or to reduce the quorum or voting
requirements set forth in the applicable indenture; and

�
modify any of the foregoing provisions or any of the
provisions relating to the waiver of particular past
defaults or covenants, except to increase the required
percentage to effect such action or to provide that
some of the other provisions may not be modified or
waived without the consent of the holder of such debt
security.

        The holders of a majority in aggregate principal amount of the
outstanding debt securities of each series may, on behalf of all holders of
debt securities of that series, waive, insofar as that series is concerned, our
compliance with material restrictive covenants of the applicable indenture.

        AvalonBay and the respective trustee may make modifications and
amendments of an indenture without the consent of any holder of debt
securities for any of the following purposes:
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�
to evidence the succession of another person to us as
obligor under such indenture;

�
to add to the covenants of AvalonBay for the benefit
of the holders of all or any series of debt securities or
to surrender any right or power conferred upon us in
such indenture;

�
to add events of default for the benefit of the holders
of all or any series of debt securities;

�
to add or change any provisions of an indenture (1) to
facilitate the issuance of, or to change or eliminate
restrictions on the payment of principal of, or
premium (or make-whole amount) or interest on, debt
securities in bearer form, or (2) to permit or facilitate
the issuance of debt securities in uncertificated form,
provided that such action shall not adversely affect the
interests of the holders of the debt securities of any
series in any material respect;

�
to change or eliminate any provisions of an indenture,
provided that any such change or elimination shall
become effective only when there are no debt
securities outstanding of any series created prior
thereto which are entitled to the benefit of such
provision;

�
to secure the debt securities;

�
to establish the form or terms of debt securities of any
series;

�
to provide for the acceptance of appointment by a
successor trustee or facilitate the administration of the
trusts under an indenture by more than one trustee;
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�
to cure any ambiguity, defect or inconsistency in an
indenture, provided that such action shall not
adversely affect the interests of holders of debt
securities of any series issued under such indenture; or

�
to supplement any of the provisions of an indenture to
the extent necessary to permit or facilitate defeasance
and discharge of any series of such debt securities,
provided that such action shall not adversely affect the
interests of the holders of the outstanding debt
securities of any series.

Voting

        The indentures provide that in determining whether the holders of the
requisite principal amount of outstanding debt securities of a series have
given any request, demand, authorization, direction, notice, consent or
waiver under the indentures or whether a quorum is present at a meeting
of holders of debt securities:

�
the principal amount of an original issue discount
security that shall be deemed to be outstanding shall
be the amount of the principal thereof that would be
due and payable as of the date of such determination
upon declaration of acceleration of the maturity
thereof;

�
the principal amount of any debt security denominated
in a foreign currency that shall be deemed outstanding
shall be the United States dollar equivalent,
determined on the issue date for such debt security, of
the principal amount or, in the case of an original
issue discount security, the United States dollar
equivalent on the issue date of such debt security of
the amount determined as provided in the preceding
bullet point;

�
the principal amount of an indexed security that shall
be deemed outstanding shall be the principal face
amount of such indexed security at original issuance,
unless otherwise provided for such indexed security
under such indenture; and

�
debt securities owned by us or any other obligor upon
the debt securities or by any affiliate of ours or of such
other obligor shall be disregarded.

        The indentures contain provisions for convening meetings of the
holders of debt securities of a series. A meeting will be permitted to be
called at any time by the applicable trustee, and also, upon request, by us
or the holders of at least 25% in principal amount of the outstanding debt
securities of such series, in any such case upon notice given as provided in
such indenture. Except for any consent that must be given by the holder of
each debt security affected by the modifications and amendments of an
indenture described above, any resolution presented at a meeting or
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adjourned meeting duly reconvened at which a quorum is present may be
adopted by the affirmative vote of the holders of a majority of the
aggregate principal amount of the outstanding debt securities of that series
represented at such meeting.

        Notwithstanding the preceding paragraph, except as referred to
above, any resolution relating to a request, demand, authorization,
direction, notice, consent, waiver or other action that may be made, given
or taken by the holders of a specified percentage, which is less than a
majority, of the aggregate principal amount of the outstanding debt
securities of a series may be adopted at a meeting or adjourned meeting
duly reconvened at which a quorum is present by the affirmative vote of
such specified percentage.

        Any resolution passed or decision taken at any properly held meeting
of holders of debt securities of any series will be binding on all holders of
such series. The quorum at any meeting called to adopt a resolution, and at
any reconvened meeting, will be persons holding or representing a
majority in principal amount of the outstanding debt securities of a series.
However, if any action is to be taken relating to a consent or waiver which
may be given by the holders of at least a specified percentage in
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principal amount of the outstanding debt securities of a series, the persons
holding such percentage will constitute a quorum.

        Notwithstanding the foregoing provisions, the indentures provide that
if any action is to be taken at a meeting with respect to any request,
demand, authorization, direction, notice, consent, waiver and other action
that such indenture expressly provides may be made, given or taken by the
holders of a specified percentage in principal amount of all outstanding
debt securities affected by such action, or of the holders of such series and
one or more additional series:

�
there shall be no minimum quorum requirement for
such meeting; and

�
the principal amount of the outstanding debt securities
of such series that vote in favor of such request,
demand, authorization, direction, notice, consent,
waiver or other action shall be taken into account in
determining whether such request, demand,
authorization, direction, notice, consent, waiver or
other action has been made, given or taken under such
indenture.

Subordination

        Unless otherwise provided in the applicable prospectus supplement,
subordinated securities will be subject to the following subordination
provisions.

        Upon any distribution to our creditors in a liquidation, dissolution or
reorganization, the payment of the principal of and interest on any
subordinated securities will be subordinated to the extent provided in the
applicable indenture in right of payment to the prior payment in full of all
senior debt. However, our obligation to make payments of the principal of
and interest on such subordinated securities otherwise will not be affected.
No payment of principal or interest will be permitted to be made on
subordinated securities at any time if a default on senior debt exists that
permits the holders of such senior debt to accelerate its maturity and the
default is the subject of judicial proceedings or we receive notice of the
default. After all senior debt is paid in full and until the subordinated
securities are paid in full, holders of subordinated securities will be
subrogated to the rights of holders of senior debt to the extent that
distributions otherwise payable to holders of subordinated securities have
been applied to the payment of senior debt. The subordinated indenture
will not restrict the amount of senior debt or other indebtedness of
AvalonBay and its subsidiaries. As a result of these subordination
provisions, in the event of a distribution of assets upon insolvency, holders
of subordinated securities may recover less, ratably, than our general
creditors.

        "Senior Debt" will be defined in the applicable indenture as the
principal of and interest on, or substantially similar payments to be made
by us in respect of, the following, whether outstanding at the date of
execution of the applicable indenture or subsequently incurred, created or
assumed:

Edgar Filing: ALEXANDERS INC - Form 10-K

60



�
indebtedness incurred by us for money borrowed or
represented by purchase-money obligations;

�
indebtedness incurred by us evidenced by notes,
debentures, bonds, or other securities issued under the
provisions of an indenture, fiscal agency agreement or
other agreement;

�
our obligations as lessee under leases of property
either made as part of any sale and leaseback
transaction to which we are a party or otherwise;

�
indebtedness of partnerships and joint ventures which
is included in our consolidated financial statements;

�
indebtedness, obligations and liabilities of others in
respect of which we are liable contingently or
otherwise to pay or advance money or property or as
guarantor, endorser or otherwise or which we have
agreed to purchase or otherwise acquire; and

�
any binding commitment we have to fund any real
estate investment or to fund any investment in any
entity making such real estate investment.
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        In each case, the following will not be Senior Debt:

�
any such indebtedness, obligation or liability referred
to in the preceding clauses (1) that is outstanding and
(2) the instrument creating or evidencing such
indebtedness, obligation or liability provides that the
same is not superior to or ranks on an equal basis with
the subordinated securities with respect to right of
payment;

�
any such indebtedness, obligation or liability that is
subordinated to indebtedness incurred by us to
substantially the same extent as or to a greater extent
than the subordinated securities are subordinated; and

�
the subordinated securities.

        No restrictions will be included in any indenture relating to
subordinated securities upon the creation of additional senior debt.

        If this prospectus is being delivered in connection with the offering
of a series of subordinated securities, the accompanying prospectus
supplement or the information incorporated in this prospectus by reference
will set forth the approximate amount of senior debt outstanding as of the
end of our most recent fiscal quarter.

Discharge, defeasance and covenant defeasance

        Unless otherwise indicated in the applicable prospectus supplement,
the indentures allow us to discharge our obligations to holders of any
series of debt securities issued under any indenture when:

�
either (1) all securities of such series have already
been delivered to the applicable trustee for
cancellation; or (2) all securities of such series have
not already been delivered to the applicable trustee for
cancellation but (a) have become due and payable,
(b) will become due and payable within one year, or
(c) if redeemable at our option, are to be redeemed
within one year, and we have irrevocably deposited
with the applicable trustee, in trust, funds in such
currency or currencies, currency unit or units or
composite currency or currencies in which such debt
securities are payable, an amount sufficient to pay the
entire indebtedness on such debt securities in respect
of principal (and any premium or make-whole
amount) and interest to the date of such deposit if such
debt securities have become due and payable or, if
they have not, to the stated maturity or redemption
date;

�
we have paid or caused to be paid all other sums
payable; and

�
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we have delivered to the trustee an officers' certificate
and an opinion of counsel stating the conditions to
discharging the debt securities have been satisfied.

        Unless otherwise indicated in the applicable prospectus supplement,
the indentures provide that, upon our irrevocable deposit with the
applicable trustee, in trust, of an amount, in such currency or currencies,
currency unit or units or composite currency or currencies in which such
debt securities are payable at stated maturity, or government obligations,
or both, applicable to such debt securities, which through the scheduled
payment of principal and interest in accordance with their terms will
provide money in an amount sufficient to pay the principal of, and any
premium (or make-whole amount) and interest on, such debt securities,
and any mandatory sinking fund or analogous payments thereon, on the
scheduled due dates therefor, we may elect either:

�
to defease and be discharged from any and all
obligations with respect to such debt securities; or

�
to be released from our obligations with respect to
such debt securities under the applicable indenture or,
if provided in the applicable prospectus supplement,
our obligations with respect to any other covenant,
and any omission to comply with such obligations
shall not constitute an event of default with respect to
such debt securities.
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        Notwithstanding the above, we may not elect to defease and be
discharged from the obligation to pay any additional amounts upon the
occurrence of particular events of tax, assessment or governmental charge
with respect to payments on such debt securities and the obligations to
register the transfer or exchange of such debt securities, to replace
temporary or mutilated, destroyed, lost or stolen debt securities, to
maintain an office or agency in respect of such debt securities, or to hold
monies for payment in trust.

        The indentures only permit us to establish the trust described in the
paragraph above if, among other things, we have delivered to the
applicable trustee an opinion of counsel to the effect that the holders of
such debt securities will not recognize income, gain or loss for federal
income tax purposes as a result of such defeasance or covenant defeasance
and will be subject to federal income tax on the same amounts, in the
same manner and at the same times as would have been the case if such
defeasance or covenant defeasance had not occurred. Such opinion of
counsel, in the case of defeasance, will be required to refer to and be based
upon a ruling received from or published by the Internal Revenue Service
or a change in applicable federal income tax law occurring after the date
of the indenture. In the event of such defeasance, the holders of such debt
securities would be able to look only to such trust fund for payment of
principal, any premium (or make-whole amount), and interest.

        When we use the term "government obligations," we mean securities
that are:

�
direct obligations of the United States or the
government that issued the foreign currency in which
the debt securities of a particular series are payable,
for the payment of which its full faith and credit is
pledged; or

�
obligations of a person controlled or supervised by
and acting as an agency or instrumentality of the
United States or other government that issued the
foreign currency in which the debt securities of such
series are payable, the payment of which is
unconditionally guaranteed as a full faith and credit
obligation by the United States or such other
government, which are not callable or redeemable at
the option of the issuer thereof and shall also include a
depository receipt issued by a bank or trust company
as custodian with respect to any such government
obligation or a specific payment of interest on or
principal of any such government obligation held by
such custodian for the account of the holder of a
depository receipt. However, except as required by
law, such custodian is not authorized to make any
deduction from the amount payable to the holder of
such depository receipt from any amount received by
the custodian in respect of the government obligation
or the specific payment of interest on or principal of
the government obligation evidenced by such
depository receipt.

        Unless otherwise provided in the applicable prospectus supplement,
if after we have deposited funds and/or government obligations to effect
defeasance or covenant defeasance with respect to debt securities of any
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series, (a) the holder of a debt security of such series is entitled to, and
does, elect under the terms of the applicable indenture or the terms of such
debt security to receive payment in a currency, currency unit or composite
currency other than that in which such deposit has been made in respect of
such debt security, or (b) a conversion event occurs in respect of the
currency, currency unit or composite currency in which such deposit has
been made, the indebtedness represented by such debt security will be
deemed to have been, and will be, fully discharged and satisfied through
the payment of the principal of, and premium (or make-whole amount)
and interest on, such debt security as they become due out of the proceeds
yielded by converting the amount so deposited in respect of such debt
security into the currency, currency unit or composite currency in which
such debt security becomes payable as a result of such election or such
cessation of usage based on the applicable market exchange rate.
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        When we use the term "conversion event," we mean the cessation of
use of:

�
a currency, currency unit or composite currency both
by the government of the country that issued such
currency and for the settlement of transactions by a
central bank or other public institutions of or within
the international banking community;

�
the European Currency Unit both within the European
Monetary System and for the settlement of
transactions by public institutions of or within the
European Communities; or

�
any currency unit or composite currency other than the
European Currency Unit for the purposes for which it
was established.

        Unless otherwise provided in the applicable prospectus supplement,
all payments of principal of, and premium, if any, and interest on, any
debt security that is payable in a foreign currency that ceases to be used by
its government of issuance shall be made in United States dollars.

        In the event that (a) we effect covenant defeasance with respect to
any debt securities and (b) such debt securities are declared due and
payable because of the occurrence of any event of default, the amount in
such currency, currency unit or composite currency in which such debt
securities are payable, and government obligations on deposit with the
applicable trustee, will be sufficient to pay amounts due on such debt
securities at the time of their stated maturity but may not be sufficient to
pay amounts due on such debt securities at the time of the acceleration
resulting from such event of default. However, we would remain liable to
make payments of such amounts due at the time of acceleration.
Notwithstanding the first sentence of this paragraph, events of default in
(b) above shall not include the event of default described in (1) the fourth
bullet point under "�Events of default, notice and waiver" with respect to
specified sections of an indenture or (2) the seventh bullet point under
"�Events of default, notice and waiver" with respect to any other covenant
as to which there has been covenant defeasance.

        The applicable prospectus supplement may further describe the
provisions, if any, permitting such defeasance or covenant defeasance,
including any modifications to the provisions described above, with
respect to the debt securities of or within a particular series.

Conversion rights

        The terms and conditions, if any, upon which the debt securities are
convertible into common stock or preferred stock will be set forth in the
applicable prospectus supplement. The terms will include whether the debt
securities are convertible into shares of common stock or preferred stock,
the conversion price (or manner of calculation thereof), the conversion
period, provisions as to whether conversion will be at our option or the
option of the holders, the events requiring an adjustment of the conversion
price and provisions affecting conversion in the event of the redemption of
the debt securities and any restrictions on conversion, including
restrictions directed at maintaining our status as a REIT. If we issue debt
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securities that are convertible into shares of common stock or convertible
into shares of preferred stock, in either case having rights, preferences or
privileges with respect to voting, dividends, rights upon liquidation or
otherwise that are on par with or senior to any class or series of common
stock or preferred stock, then the rights of holders of such junior or parity
classes or series of common stock or preferred stock may be materially
adversely affected. In addition, the conversion of any such debt securities
into common stock or preferred stock could result in the dilution of the
holders of the then-existing shares of common stock or preferred stock.

Global securities

        The debt securities of a series may be issued in whole or in part in the
form of one or more global securities that will be deposited with, or on
behalf of, a depository identified in the applicable prospectus supplement
relating to such series. Global securities, if any, issued in the United States
are
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expected to be deposited with The Depository Trust Company (DTC), as
depository. We may issue global securities in either registered or bearer
form and in either temporary or permanent form. We will describe the
specific terms of the depository arrangement with respect to a series of
debt securities in the applicable prospectus supplement relating to such
series. We expect that unless the applicable prospectus supplement
provides otherwise, the following provisions will apply to depository
arrangements.

        Once a global security is issued, the depository for such global
security or its nominee will credit on its book-entry registration and
transfer system the respective principal amounts of the individual debt
securities represented by such global security to the accounts of
participants that have accounts with such depository. Such accounts shall
be designated by the underwriters, dealers or agents with respect to such
debt securities or by us if we offer such debt securities directly.
Ownership of beneficial interests in such global security will be limited to
participants with the depository or persons that may hold interests through
those participants.

        We expect that, under procedures established by DTC, ownership of
beneficial interests in any global security for which DTC is the depository
will be shown on, and the transfer of that ownership will be effected only
through, records maintained by DTC or its nominee (with respect to
beneficial interests of participants with the depository) and records of
participants (with respect to beneficial interests of persons who hold
through participants with the depository). Neither we nor the trustee will
have any responsibility or liability for any aspect of the records of DTC or
for maintaining, supervising or reviewing any records of DTC or any of its
participants relating to beneficial ownership interests in the debt securities.
The laws of some states require that certain purchasers of securities take
physical delivery of such securities in definitive form. Such limits and
laws may impair the ability to own, pledge or transfer beneficial interest in
a global security.

        So long as the depository for a global security or its nominee is the
registered owner of such global security, such depository or such nominee,
as the case may be, will be considered the sole owner or holder of the debt
securities represented by the global security for all purposes under the
applicable indenture. Except as described below or in the applicable
prospectus supplement, owners of beneficial interest in a global security
will not be entitled to have any of the individual debt securities
represented by such global security registered in their names, will not
receive or be entitled to receive physical delivery of any such debt
securities in definitive form and will not be considered the owners or
holders thereof under the applicable indenture. Beneficial owners of debt
securities evidenced by a global security will not be considered the owners
or holders thereof under the applicable indenture for any purpose,
including with respect to the giving of any direction, instructions or
approvals to the trustee under the indenture. Accordingly, each person
owning a beneficial interest in a global security with respect to which
DTC is the depository must rely on the procedures of DTC and, if such
person is not a participant with the depository, on the procedures of the
participant through which such person owns its interests, to exercise any
rights of a holder under the applicable indenture. We understand that,
under existing industry practice, if DTC requests any action of holders or
if an owner of a beneficial interest in a global security desires to give or
take any action which a holder is entitled to give or take under the
applicable indenture, DTC would authorize the participants holding the
relevant beneficial interest to give or take such action, and such
participants would authorize beneficial owners through such participants
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to give or take such actions or would otherwise act upon the instructions
of beneficial owners holding through them.

        Payments of principal of, and any premium (or make-whole amount)
and interest on, individual debt securities represented by a global security
registered in the name of a depository or its nominee will be made to or at
the direction of the depository or its nominee, as the case may be, as the
registered owner of the global security under the applicable indenture.
Under the terms of the applicable indenture, we and the trustee may treat
the persons in whose name debt securities, including a global security, are
registered as the owners thereof for the purpose of receiving such
payments.
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Consequently, neither we nor the trustee have or will have any
responsibility or liability for the payment of such amounts to beneficial
owners of debt securities including principal, any premium (or
make-whole amount) or interest. We believe, however, that it is currently
the policy of DTC to immediately credit the accounts of relevant
participants with such payments, in amounts proportionate to their
respective holdings of beneficial interests in the relevant global security as
shown on the records of DTC or its nominee. We also expect that
payments by participants to owners of beneficial interests in such global
security held through such participants will be governed by standing
instructions and customary practices, as is the case with securities held for
the account of customers in bearer form or registered in street name, and
will be the responsibility of such participants. Redemption notices with
respect to any debt securities represented by a global security will be sent
to the depository or its nominee. If less than all of the debt securities of
any series are to be redeemed, we expect the depository to determine the
amount of the interest of each participant in such debt securities to be
redeemed to be determined by lot. Neither we, the trustee, any paying
agent nor the security registrar for such debt securities will have any
responsibility or liability for any aspect of the records relating to or
payments made on account of beneficial ownership interests in the global
security for such debt securities or for maintaining any records with
respect thereto.

        Neither we nor the trustee will be liable for any delay by the holders
of a global security or the depository in identifying the beneficial owners
of debt securities, and we and the trustee may conclusively rely on, and
will be protected in relying on, instructions from the holder of a global
security or the depository for all purposes. The rules applicable to DTC
and its participants are on file with the SEC.

        If a depository for any debt securities is at any time unwilling, unable
or ineligible to continue as depository and we do not appoint a successor
depository within 90 days, we will issue individual debt securities in
exchange for the global security representing such debt securities. In
addition, we may at any time and in our sole discretion, subject to any
limitations described in the prospectus supplement relating to such debt
securities, determine not to have any of such debt securities represented by
one or more global securities and in such event will issue individual debt
securities in exchange for the global security or securities representing
such debt securities. Individual debt securities so issued will be issued in
denominations of $1,000 and integral multiples of $1,000.

        The debt securities of a series may also be issued in whole or in part
in the form of one or more bearer global securities that will be deposited
with a depository, or with a nominee for such depository, identified in the
applicable prospectus supplement. Any such bearer global securities may
be issued in temporary or permanent form. The specific terms and
procedures, including the specific terms of the depository arrangement,
with respect to any portion of a series of debt securities to be represented
by one or more bearer global securities will be described in the applicable
prospectus supplement.

No Recourse

        There is no recourse under any obligation, covenant or agreement in
the applicable indenture or with respect to any security against any of our
or our successor's past, present or future stockholders, employees, officers
or directors. 
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 Description of Preferred Stock

        The following is a description of the material terms and provisions of
our preferred stock. It may not contain all of the information that is
important to you. Therefore, you should read our charter and bylaws
before you purchase any shares of our preferred stock.
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General

        Under our charter, AvalonBay is authorized to issue 50,000,000
shares of preferred stock, none of which are currently outstanding.

        Shares of preferred stock may be issued from time to time, in one or
more series, as authorized by our board of directors. Prior to the issuance
of shares of each series, the board of directors is required by the Maryland
General Corporation Law and our charter to fix for each series, subject to
the provisions of the charter regarding excess stock, the terms,
preferences, conversion or other rights, voting powers, restrictions,
limitations as to dividends or other distributions, qualifications and terms
or conditions of redemption, as are permitted by Maryland law. The
preferred stock will, when issued following the receipt of full
consideration therefor, be fully paid and nonassessable and will have no
preemptive rights. Our board of directors could authorize the issuance of
shares of preferred stock with terms and conditions that could have the
effect of discouraging a takeover or other transactions that holders of
common stock might believe to be in their best interests or in which
holders of some, or a majority, of the shares of common stock might
receive a premium for their shares over the then market price of such
shares of common stock.

Terms

        You should refer to the prospectus supplement relating to the offering
of a series of preferred stock for the specific terms of that series,
including:

�
its title and stated value;

�
the number of shares of preferred stock offered, the
liquidation preference per share, if applicable, and the
offering price;

�
the applicable dividend rate(s) or amount(s), period(s)
and payment date(s) or method(s) of calculation
thereof;

�
the date from which dividends on the preferred stock
shall accumulate, if applicable;

�
any procedures for auction and remarketing;

�
any provision for a sinking fund;

�
any applicable provision for redemption;

�
any securities exchange listing;

�
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the terms and conditions of conversion into common
stock, including the conversion price or rate or manner
of calculation thereof;

�
any other specific terms, preferences, rights,
limitations or restrictions;

�
a discussion of applicable federal income tax
considerations;

�
the relative ranking and preference as to dividend
rights and rights upon our liquidation, dissolution or
the winding up of our affairs;

�
any limitations on issuance of any series of preferred
stock ranking senior to or on a parity with such series
of preferred stock as to dividend rights and rights
upon our liquidation, dissolution or the winding up of
our affairs; and

�
any limitations on direct or beneficial ownership and
restrictions on transfer, in each case as may be
appropriate to preserve our status as a REIT.
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Rank

        Unless otherwise specified in the applicable prospectus supplement,
the preferred stock will, with respect to dividend rights and rights upon a
liquidation, dissolution or winding up of our affairs, rank:

�
senior to all classes and series of our common stock,
and to all equity securities ranking junior to such
preferred stock with respect to dividend rights or
rights upon liquidation, dissolution or winding up of
our affairs;

�
on a parity with all equity securities issued by us, the
terms of which specifically provide that such equity
securities rank on a parity with the preferred stock
with respect to dividend rights or rights upon
liquidation, dissolution or winding up of our affairs;
and

�
junior to all equity securities issued by us, the terms of
which specifically provide that such equity securities
rank senior to the preferred stock with respect to
dividend rights or rights upon liquidation, dissolution
or winding up of our affairs.

        The term "equity securities" does not include convertible debt
securities.

Dividends

        Holders of the preferred stock of each series will be entitled to
receive cash dividends when, as and if declared by our board of directors.
We will pay dividends out of assets that are legally available for payment
of dividends. We will specify the rate(s) or amount(s) of dividends and the
dates that we will pay dividends in the applicable prospectus supplement.
Dividends will be payable to holders of record as they appear on our stock
transfer books on such record dates as fixed by our board of directors.

        Dividends on any series of the preferred stock may be cumulative or
non-cumulative, as provided in the applicable prospectus supplement.
Dividends, if cumulative, will be cumulative from and after the date set
forth in the applicable prospectus supplement. If our board of directors
fails to declare a dividend payable on a dividend payment date on any
series of the preferred stock for which dividends are non-cumulative, then
the holders of that series of the preferred stock will have no right to
receive a dividend in respect of the dividend period ending on that
dividend payment date. Accordingly, we will have no obligation to pay
the dividend accrued for that period, whether or not dividends on that
series are declared payable on any future dividend payment date.

        If preferred stock of any series is outstanding, we will not declare,
pay or set aside funds to pay dividends on any other series of our stock
ranking, as to dividends, on a parity with or junior to the preferred stock of
such series for any period unless:

�
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if that series of preferred stock has a cumulative
dividend, we have declared and paid or
contemporaneously declare and pay or set aside funds
to pay full cumulative dividends on the preferred stock
of such series for all past dividend periods and the
then current dividend period; or

�
if that series of preferred stock does not have a
cumulative dividend, we have declared and paid or
contemporaneously declare and pay or set aside funds
to pay full dividends on the preferred stock of such
series for the then current dividend period.

        We must declare all dividends pro rata on all series of preferred stock
that rank on a parity with the series of preferred stock upon which we paid
dividends if we did not pay or set aside funds to pay dividends on the
series of preferred stock in full. We must declare dividends pro rata to
ensure that the amount of dividends declared per share of preferred stock
bears in all cases the same ratio that accrued dividends per share of
preferred stock bears to each other. We will not accumulate unpaid
dividends for prior dividend periods with respect to accrued dividends on
preferred stock that does not have cumulative dividends. No interest, or
sum of money in lieu of interest, will be payable in respect of any
payments that may be in arrears.
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        Except as provided in the immediately preceding paragraph, unless:

�
if such series of preferred stock has a cumulative
dividend, we have declared and paid or
contemporaneously declare and pay or set aside funds
to pay full cumulative dividends for all past dividend
periods and the then current dividend period; or

�
if such series of preferred stock does not have a
cumulative dividend, we have declared and paid or
contemporaneously declare and pay or set aside funds
to pay full dividends for the then current dividend
period,

we will not: (1) declare, pay or set aside funds to pay dividends or declare
or make any other distribution upon the common stock or any other shares
of our stock ranking junior to or on a parity with the preferred stock of
such series as to dividends or upon liquidation; (2) redeem, purchase or
otherwise acquire for any consideration any common stock, or any other
shares of our stock ranking junior to or on a parity with the preferred stock
of such series as to dividends; nor (3) pay any monies to or make any
monies available for a sinking fund to redeem any such shares, except by
conversion into or exchange for other shares of our capital stock ranking
junior to the preferred stock of such series as to dividends or liquidation.
Notwithstanding the preceding sentence, we may declare or set aside
dividends in common stock or other shares of stock ranking junior to the
preferred stock of such series as to dividends and upon liquidation.

        Any dividend payment we make on a series of preferred stock shall
first be credited against the earliest accrued but unpaid dividend due with
respect to shares of such series which remains payable.

Redemption

        If so provided in the applicable prospectus supplement, the preferred
stock will be subject to mandatory redemption or redemption at our
option, in whole or in part, upon the terms, at the times and at the
redemption prices set forth in the prospectus supplement.

        The prospectus supplement relating to a series of preferred stock that
is subject to mandatory redemption will specify the number of shares that
will be redeemed in each year commencing after a specified date at a
specified redemption price per share, together with an amount equal to all
accrued and unpaid dividends thereon to the date of redemption. Unless
the shares have a cumulative dividend, such accrued dividends will not
include any accumulation in respect of unpaid dividends for prior dividend
periods. We may pay the redemption price in cash or other property, as
specified in the applicable prospectus supplement. If the redemption price
for preferred stock of any series is payable only from the net proceeds of
the issuance of shares of our stock, the terms of such preferred stock may
provide that, if no such shares of our stock have been issued or to the
extent the net proceeds from any issuance are insufficient to pay in full the
aggregate redemption price then due, such preferred stock will
automatically and mandatorily convert into the applicable shares of our
stock under the conversion provisions specified in the applicable
prospectus supplement.
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        Notwithstanding the foregoing, we will not redeem any preferred
stock of a series unless:

�
if that series of preferred stock has a cumulative
dividend, we have declared and paid or
contemporaneously declare and pay or set aside funds
to pay full cumulative dividends on the preferred stock
for the past and current dividend periods; or

�
if that series of preferred stock does not have a
cumulative dividend, we have declared and paid or
contemporaneously declare and pay or set aside funds
to pay full dividends on the preferred stock for the
current dividend period.

        However, in no case will we redeem any preferred stock of a series
unless we redeem all outstanding preferred stock of the series
simultaneously.
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        In addition, except as described below, we will not acquire any
preferred stock of a series unless:

�
if that series of preferred stock has a cumulative
dividend, we have declared and paid or
contemporaneously declare and pay or set aside funds
to pay full cumulative dividends on all outstanding
shares of such series of preferred stock for all past
dividend periods and the then current dividend period;
or

�
if that series of preferred stock does not have a
cumulative dividend, we have declared and paid or
contemporaneously declare and pay or set aside funds
to pay full dividends on the preferred stock of such
series for the then current dividend period.

        However, at any time we may purchase or acquire preferred stock of
that series (1) to preserve our status as a REIT, (2) in accordance with a
purchase or exchange offer made on the same terms to holders of all
outstanding preferred stock of such series or (3) by conversion into or
exchange for shares of our capital stock ranking junior to the preferred
stock of such series as to dividends and upon liquidation.

        If fewer than all of the outstanding shares of preferred stock of any
series are to be redeemed, we will determine the number of shares that
may be redeemed pro rata from the holders of record of such shares in
proportion to the number of such shares held or for which redemption is
requested by such holder or by any other equitable manner that we
determine. Such determination will reflect adjustments to avoid
redemption of fractional shares.

        We will mail notice of redemption at least 30 days but not more than
60 days before the redemption date to each holder of record of preferred
stock to be redeemed at the address shown on our stock transfer books.
Each notice shall state:

�
the redemption date;

�
the number of shares and series to be redeemed;

�
the redemption price;

�
the place or places where certificates are to be
surrendered for payment of the redemption price;

�
that dividends on the shares to be redeemed will cease
to accrue from and after the redemption date;

�
the date upon which the holder's conversion rights, if
any, as to the shares shall terminate; and
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�
the specific number of shares to be redeemed from
each the holder if fewer than all the shares of any
series are to be redeemed.

        If notice of redemption has been given and we have set aside the
funds necessary for the redemption in trust for the benefit of the holders of
any shares so called for redemption, then from and after the redemption
date, dividends will cease to accrue on those shares, and all rights of the
holders of such shares will terminate, except the right to receive the
redemption price.

Liquidation preference

        Upon any voluntary or involuntary liquidation, dissolution or
winding up of our affairs, then, before we make any distribution or
payment to the holders of any common stock or any other class or series
of our capital stock ranking junior to the preferred stock in the distribution
of assets upon any liquidation, dissolution or winding up of our affairs, the
holders of each series of preferred stock will be entitled to receive, out of
assets legally available for distribution to stockholders, liquidating
distributions in the amount of the liquidation preference per share set forth
in the applicable prospectus supplement, plus any accrued and unpaid
dividends thereon. Such dividends will not include
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any accumulation in respect of unpaid noncumulative dividends for prior
dividend periods. After full payment of their liquidating distributions,
holders will have no right or claim to any of our remaining assets. Upon
any such voluntary or involuntary liquidation, dissolution or winding up,
if our available assets are insufficient to pay the amount of the liquidating
distributions on all outstanding preferred stock and the corresponding
amounts payable on all other classes or series of our capital stock ranking
on a parity with the preferred stock in the distribution of assets, then the
holders of the preferred stock and all other such classes or series of capital
stock will share ratably in any such distribution of assets in proportion to
the full liquidating distributions to which they would otherwise be
entitled.

        Upon liquidation, dissolution or winding up and if we have made
liquidating distributions in full to all holders of preferred stock, we will
distribute our remaining assets among the holders of any other classes or
series of capital stock ranking junior to the preferred stock according to
their respective rights and preferences and, in each case, according to their
respective number of shares. For such purposes, our consolidation or
merger with or into any other corporation, trust or entity, or the sale, lease
or conveyance of all or substantially all of our assets or business will not
be deemed to constitute a liquidation, dissolution or winding up of our
affairs.

Voting rights

        Holders of preferred stock will have no voting rights, except as
described in the next paragraph, as otherwise from time to time required
by law or as indicated in the applicable prospectus supplement.

        Unless otherwise provided for any series of preferred stock, so long
as any preferred stock of a series remains outstanding, we will not,
without the affirmative vote or consent of the holders of at least two-thirds
of the preferred stock of such series outstanding at the time, given in
person or by proxy, either in writing or at a meeting with each of such
series voting separately as a class:

�
authorize or create, or increase the authorized or
issued amount of, any class or series of shares of
capital stock ranking senior to such series of preferred
stock with respect to payment of dividends or the
distribution of assets upon liquidation, dissolution or
winding up, or reclassify any of our authorized shares
of capital stock into such shares, or create, authorize
or issue any obligation or security convertible into or
evidencing the right to purchase any such shares; or

�
amend, alter or repeal the provisions of our charter or
the amendment to our charter designating the terms
for such series of preferred stock, whether by merger,
consolidation or otherwise, so as to materially and
adversely affect any right, preference, privilege or
voting power of such series of preferred stock or the
holders thereof.

The occurrence of any of the events described above in the immediately
preceding bullet shall not be deemed to materially and adversely affect the
rights, preferences, privileges or voting power of holders of preferred
stock, provided that, the preferred stock remains outstanding with the
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terms thereof materially unchanged, or, if we are not the surviving entity
in such transaction, the preferred stock is exchanged for a security of a
surviving entity with terms that are materially the same as the preferred
stock. In addition, any increase in the amount of (1) authorized preferred
stock or the creation or issuance of any other series of preferred stock, or
(2) authorized shares of such series or any other series of preferred stock,
in each case ranking on a parity with or junior to the preferred stock of
such series with respect to payment of dividends or the distribution of
assets upon liquidation, dissolution or winding up, shall not be deemed to
materially and adversely affect such rights, preferences, privileges or
voting powers.

        The foregoing voting provisions will not apply if, at or prior to the
time when the act with respect to which such vote would otherwise be
required will be effected, we have redeemed or called for redemption all
outstanding shares of such series of preferred stock and, if called for
redemption, have deposited sufficient funds in trust to effect such
redemption.

36

Edgar Filing: ALEXANDERS INC - Form 10-K

81



Conversion rights

        The terms and conditions upon which any series of preferred stock
may be convertible into common stock will be set forth in the applicable
prospectus supplement relating to the offering of the series of preferred
stock. Such terms will include the number of shares of common stock into
which the shares of preferred stock are convertible, the conversion price,
rate or manner of calculation thereof, the conversion period, provisions as
to whether conversion will be at our option or at the holders' option, the
events requiring an adjustment of the conversion price and provisions
affecting conversion in the event of the redemption.

Restrictions on ownership

        For us to qualify as a REIT under the Internal Revenue Code, no
more than 50% in value of our outstanding capital stock may be owned,
directly or indirectly, by or for five or fewer individuals at any time during
the last half of a taxable year. To assist us in meeting this requirement, we
may take actions to limit the beneficial ownership, directly or indirectly,
by a single person of our outstanding equity securities, including any of
our preferred stock. Therefore, the amendment to our charter designating
each series of preferred stock may contain provisions restricting the
ownership and transfer of the preferred stock. The applicable prospectus
supplement will specify any additional ownership limitation relating to a
series of preferred stock. See "Limits on Ownership of Stock."

Transfer agent

        The transfer agent and registrar for the preferred stock will be set
forth in the applicable prospectus supplement. 

 Description of Common Stock

        The following is a description of the material terms and provisions of
our common stock. You should read our charter and bylaws in their
entirety before you purchase any shares of our common stock.

General

        Under our charter, we have authority to issue 140,000,000 shares of
common stock, par value $.01 per share. Under Maryland law,
stockholders generally are not responsible for our debts or obligations. As
of January 31, 2009, we had 79,745,531 shares of common stock issued
and outstanding. Our common stock is listed on the NYSE under the
symbol "AVB."

Dividends

        Subject to the preferential rights of any other class or series of stock
and to the provisions of our charter regarding excess stock, which are
described below, holders of shares of our common stock will be entitled to
receive dividends on shares of common stock out of assets that we may
legally use to pay dividends, if and when they are authorized and declared
by our board of directors.

Voting rights
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        Except as otherwise required by law and except as provided by the
terms of any other class or series of stock, holders of common stock have
the exclusive power to vote on all matters presented to our stockholders,
including the election of directors. Holders of common stock are entitled
to one vote per share. There is no cumulative voting in the election of our
directors, and, subject to any rights to elect directors that are granted to the
holders of any class or series of preferred stock, the affirmative
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vote of the holders of a majority of all outstanding shares of common
stock is required to elect a director.

Liquidation/dissolution rights

        Subject to the preferential rights of any other class or series of stock
and to the provisions of our charter regarding excess stock, holders of
shares of our common stock share in the same proportion as our other
stockholders in the assets that we may legally use to pay distributions in
the event we are liquidated, dissolved or our affairs are wound up after we
pay or make adequate provision for all of our known debts and liabilities.

Other rights

        Subject to the preferential rights of any other class or series of stock
and to provisions of our charter regarding excess stock, all shares of our
common stock have equal dividend, distribution, liquidation and other
rights, and have no preference, appraisal or exchange rights. Furthermore,
holders of shares of our common stock have no conversion, sinking fund
or redemption rights, or preemptive rights to subscribe for any of our
securities.

        Under Maryland law, a corporation generally cannot dissolve, amend
its charter, merge, sell all or substantially all of its assets, engage in a
share exchange or engage in similar transactions outside the ordinary
course of business unless approved by the affirmative vote of stockholders
holding at least two-thirds of the shares entitled to vote on the matter,
unless a different percentage is set forth in the corporation's charter, which
percentage shall not in any event be less than a majority of all of the
shares entitled to vote on such matter. Our charter provides that whenever
any vote of the holders of voting stock is required to amend or repeal any
provision of the charter, then in addition to any other vote of the holders
of voting stock that is required by the charter, (1) the affirmative vote of
the holders of a majority of our outstanding shares of stock entitled to vote
on such amendment or repeal, voting together as a single class, and (2) the
affirmative vote of the holders of a majority of the outstanding shares of
each class entitled to vote thereon as a class are required. However, with
respect to the amendment or repeal of any of the provisions of our charter
relating to the resignation or removal of directors, vacancies on the board
of directors, independent directors, the rights and powers of our company,
the board of directors and officers, and the limitation of liability of
directors and officers, the affirmative vote of the holders of at least
two-thirds of the outstanding shares entitled to vote on such amendment or
repeal, voting together as a single class, and the affirmative vote of the
holders of not less than two-thirds of the outstanding shares of each class
entitled to vote thereon as a class, shall be required.

Restrictions on ownership

        For us to qualify as a REIT under the Internal Revenue Code, no
more than 50% in value of our outstanding capital stock may be owned,
directly or indirectly, by or for five or fewer individuals at any time during
the last half of a taxable year. To assist us in meeting this requirement, we
may take actions such as the automatic conversion of shares in excess of
this ownership restriction into shares of excess stock to limit the beneficial
ownership of our outstanding equity securities, directly or indirectly, by
one individual. See "Limits on Ownership of Stock."

Transfer Agent
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        The transfer agent and registrar for the common stock is BNY
Mellon Shareowner Services, New York, New York. 
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 Limits on Ownership of Stock

Ownership limits

        For us to qualify as a REIT under the Internal Revenue Code, among
other things, no more than 50% in value of our outstanding capital stock
may be owned, directly or indirectly, by or for five or fewer individuals at
any time during the last half of a taxable year. Additionally, the shares of
our capital stock must be beneficially owned by 100 or more persons
during at least 335 days of a taxable year of twelve months or during a
proportionate part of a shorter taxable year. To protect us against the risk
of losing our status as a REIT due to a concentration of ownership among
our stockholders, and to otherwise address concerns related to
concentrated ownership of capital stock, our charter provides that no
person may own (directly, indirectly by virtue of the attribution provisions
of the Internal Revenue Code, or beneficially under Rule 13d-3 of the
Securities Exchange Act) more than 9.8% of any class or series of our
stock (15% for some entities as described below). Notwithstanding the
preceding sentence, the board of directors at its option and in its sole
discretion may approve ownership greater than the applicable ownership
limitation by selected persons or entities. Our board of directors does not
expect that it would waive the applicable ownership limit unless the board
of directors receives evidence to its satisfaction that the waiver of the limit
will not jeopardize our status as a REIT, and the board of directors also
decides that the waiver is in our stockholders' best interests. Any transfer
of shares of stock, including any security convertible into shares of stock,
shall be void and have no effect if it: (1) would create a direct or indirect
ownership of shares of stock in excess of the applicable ownership limit,
absent a valid waiver of this ownership limit or (2) would result in our
disqualification as a REIT, including any transfer that would (a) result in
the shares of stock being owned by fewer than 100 persons, (b) result in us
being "closely held" within the meaning of Section 856(h) of the Internal
Revenue Code or (c) result in us constructively owning 10% or more of
the ownership interests in a tenant within the meaning of
Section 856(d)(2)(B) of the Internal Revenue Code. In addition, if any
purported transfer of stock or any other event would otherwise result in
any person violating the applicable ownership limit, then the purported
transfer will be void and of no force or effect with respect to the intended
transferee as to that number of shares in excess of the ownership limit.
The intended transferee will acquire no right or interest in the excess
shares; or, in the case of any event other than a purported transfer, the
person holding record title to any shares in excess of the ownership limit
shall cease to own any right or interest in the excess shares. In both cases,
neither the intended transferee nor the person holding record title to any
shares in excess of the ownership limit shall have any right to: (1) transfer
or otherwise dispose of the excess stock, (2) vote the excess stock or
(3) receive any dividend or distribution paid with respect to the excess
stock, as further explained below.

        Under the Internal Revenue Code, some types of entities, which
includes pension plans described in Section 401(a) of the Internal Revenue
Code and mutual funds registered under the Investment Company Act of
1940, will be looked through for purposes of the five or fewer test
described above. Our charter limits these pension plans and mutual funds
to owning no more than 15% of any class or series of our stock.

Shares owned in excess of the ownership limit

        Stock owned, or deemed to be owned, or proposed to be transferred
to a stockholder in excess of the ownership limit will be converted
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automatically into shares of excess stock and will be transferred, by
operation of law, to a trust, the beneficiary of which shall be a qualified
charitable organization selected by us. As soon as practicable after the
transfer of shares to the trust, the trustee of the trust will be required to sell
the shares of excess stock to a person who could own the shares without
violating the ownership limit and distribute to the proposed transferee an
amount equal to the lesser of (1) the price paid by the proposed transferee
for the shares of excess stock or (2) the sales proceeds received by the
trust for the shares of excess stock. In the case of any excess stock
resulting from any
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event other than a transfer, or from a transfer for no consideration (such as
a gift), the trustee will be required to sell the excess stock to a qualified
person or entity and distribute to the person holding record title to the
shares in excess of the ownership limit an amount equal to the lesser of
(A) the fair market value of the excess stock as of the date of the event or
(B) the sales proceeds received by the trust for the excess stock. In either
case, any proceeds in excess of the amount distributable to the proposed
transferee or person holding record title to the shares in excess of the
ownership limit, as applicable, will be distributed to the beneficiary of the
trust.

        Upon the transfer of shares of excess stock by the trustee, the shares
shall be converted automatically into an equal number of shares of the
same class and series that were converted into the excess stock, and the
shares of excess stock will be automatically retired and canceled and will
thereupon be restored to the status of authorized but unissued shares of
excess stock. Prior to a sale of any excess stock by the trustee, the trustee
will be entitled to receive in trust for the beneficiary, all dividends and
other distributions paid with respect to the excess stock. In addition, while
the shares of excess stock are held in trust, the holder of shares will not be
entitled to vote such shares, except when Maryland law mandates class
voting rights. In the event voting rights are mandated by Maryland law,
the trustee shall be entitled to vote the shares of excess stock.

        Neither the proposed transferee nor any person holding record title to
any excess stock shall have any right to receive any dividend or
distribution paid with respect to the excess stock. Any dividend or
distribution paid on excess stock prior to discovery by us of the violation
of the applicable ownership limit shall be repaid to us. In addition, neither
the proposed transferee nor any person holding record title to any excess
stock shall have any voting rights with respect to the excess stock. Any
vote of any excess stock prior to discovery by us of the violation of the
applicable ownership limit shall, subject to applicable law, be rescinded
and deemed void and shall be recast by the trustee acting for the benefit of
the beneficiary; provided, however, that such vote shall not be rescinded
and recast if we have already taken irreversible corporate action. Shares of
excess stock are not treasury stock, but rather constitute a separate class of
issued and outstanding stock.

Right to purchase excess stock

        In addition to the foregoing transfer restrictions, we have the right for
a period of 90 days to purchase all or any portion of the excess stock from
the proposed transferee or any person holding record title to any excess
stock for a price per share equal to the lesser of:

(1)
the price per share initially paid for the stock by the
proposed transferee or, in the case of excess stock
resulting from any event other than a transfer or from
a transfer for no consideration (such as a gift), the
average of the closing price per share for the class of
shares from which the shares of excess stock were
converted for the five consecutive trading days ending
on the date of such event or transfer, as applicable; or

(2)
the average closing price per share for the class or
series of shares from which the shares of excess stock
were converted for the five consecutive trading days
ending on the date we elect to purchase the shares.
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The 90-day period begins on the date of the purported transfer or
non-transfer event that violated the applicable ownership limit if the
proposed transferee or person holding record title to any excess stock
gives notice to us of the transfer or non-transfer event, as applicable, or if
no notice is given, the date our board of directors determines that such a
transfer has been made or such a non-transfer event has occurred.
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General

        The foregoing restrictions on transferability and ownership will not
apply if our board of directors determines that it is no longer in our best
interest to continue to qualify as a REIT. The board may, in its sole
discretion, waive the ownership limits if evidence is presented that such
ownership of shares in excess of the ownership limit will not jeopardize
our qualification as a REIT and the board otherwise decides in its sole
discretion that such action is in our stockholders' best interest.

        Our stockholders are required to disclose to us in writing any
information with respect to their ownership of our stock that we may
request in order to determine our status as a REIT and to ensure
compliance with the ownership limits.

        The ownership limits may have the effect of delaying, deferring or
preventing a change of control of our company. 

 Federal Income Tax Considerations and Consequences of Your
Investment

        The following is a summary of certain material U.S. federal income
tax considerations relating to our qualification as a REIT and the
ownership and disposition of shares of our common stock and, to a lesser
extent, our debt securities. If we offer shares of our preferred stock
pursuant to this prospectus, the applicable prospectus supplement will
describe certain material U.S. federal income tax considerations relating to
the ownership and disposition of those shares of preferred stock.

        Because this is a summary that is intended to address only certain
material U.S. federal income tax considerations relating to the ownership
and disposition of our common stock and, to a lesser extent, our debt
securities that will apply to all holders, it may not contain all the
information that may be important to you. As you review this discussion,
you should keep in mind that:

�
the tax consequences to you may vary depending on
your particular tax situation;

�
special rules that are not discussed below may apply
to you if, for example, you are a tax-exempt
organization, a broker-dealer, a non-U.S. person, a
trust, an estate, a regulated investment company, a
financial institution, an insurance company, a
pass-through entity or investor in such entities, a
person holding shares of our common stock or debt
securities as part of a short sale, hedge, conversion,
straddle, constructive sale or other integrated
transaction for U.S. federal income tax purposes, a
person subject to the alternative minimum tax, a U.S.
stockholder whose "functional currency" (as defined
in Section 985 of the Code) is not the U.S. dollar, or
otherwise subject to special tax treatment under the
Code;

�
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this summary does not address state, local or non-U.S.
tax considerations;

�
this summary deals only with common stockholders
that hold common stock or debt securities as a "capital
asset" within the meaning of Section 1221 of the
Code; and

�
this discussion is not intended to be, and should not be
construed as, tax advice.

You are urged both to review the following discussion and to
consult with your own tax advisor to determine the effect of
ownership and disposition of our securities on your individual tax
situation, including any state, local or non-U.S. tax consequences.

        The information in this section is based on the current Code,
applicable Treasury regulations, the legislative history of the Code,
current administrative interpretations and practices of the Internal
Revenue Service (the "IRS"), including its practices and policies as
endorsed in private letter rulings, which are not binding on the IRS except
in the case of the taxpayer to whom a private letter ruling is addressed,
and existing court decisions. Those authorities may be changed, possibly
retroactively, or may be subject to differing interpretations, so as to result
in U.S. federal income tax consequences different from those summarized
below. Thus, it is possible that the IRS could challenge the statements in
this discussion, which do not bind the IRS or the courts, and that a court
could agree with the IRS.
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 Taxation of AvalonBay as a REIT

        We have elected to be taxed as a REIT under the Code. A REIT
generally is not subject to U.S. federal income tax on the income that it
distributes to stockholders if it meets the applicable REIT distribution
requirements and other requirements for qualification.

        We believe that we are organized and have operated, and we intend
to continue to operate, in a manner allowing us to qualify as a REIT, but
there can be no assurance that we have qualified or will remain qualified
as a REIT. Qualification and taxation as a REIT depend upon our ability
to meet, through actual annual (or in some cases quarterly) operating
results, requirements relating to income, asset ownership, distribution
levels and diversity of share ownership, and the various other REIT
qualification requirements imposed under the Code. Given the complex
nature of the REIT qualification requirements, the ongoing importance of
factual determinations and the possibility of future changes in our
circumstances, we cannot provide any assurance that our actual operating
results will satisfy the requirements for taxation as a REIT under the Code
for any particular taxable year.

        So long as we qualify for taxation as a REIT, we generally will not
be subject to U.S. federal corporate income tax on our net income that is
distributed currently to our stockholders. This treatment substantially
eliminates "double taxation" (that is, taxation at both the corporate and
stockholder levels) that generally results from an investment in a
corporation. However, we will be subject to U.S. federal income tax as
follows:

�
We will be taxed at regular corporate rates on any
undistributed "REIT taxable income." REIT taxable
income is the taxable income of the REIT, subject to
specified adjustments, including a deduction for
dividends paid;

�
Under some circumstances, we may be subject to the
"alternative minimum tax" on our items of tax
preference;

�
If we have net income from the sale or other
disposition of "foreclosure property" that is held
primarily for sale to customers in the ordinary course
of business, or other nonqualifying income from
foreclosure property, we will be subject to tax at the
highest corporate rate on this income;

�
Our net income from "prohibited transactions" will be
subject to a 100% tax. In general, prohibited
transactions are sales or other dispositions of property
held primarily for sale to customers in the ordinary
course of business other than foreclosure property;

�
If we fail to satisfy either the 75% gross income test or
the 95% gross income test discussed below, but
nonetheless maintain our qualifications as a REIT
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because other requirements are met, we will be subject
to a tax equal to the greater of (1) the amount by
which 75% of our gross income exceeds the amount
of our income qualifying under the 75% test for the
taxable year or (2) the amount by which 95% of our
gross income exceeds the amount of our income
qualifying for the 95% income test for the taxable
year, multiplied by a fraction intended to reflect our
profitability;

�
If we fail to satisfy any of the asset tests (other than a
failure by a de minimis amount of the 5% or 10%
asset tests) and we qualify for and satisfy certain cure
provisions, then we will have to pay an excise tax
equal to the greater of (1) $50,000 and (2) an amount
determined by multiplying (x) the net income
generated during a specified period by the assets that
caused the failure by (y) the highest U.S. federal
income tax rate applicable to corporations;

�
If we fail to satisfy any REIT requirements other than
the income test or asset test requirements and we
qualify for a reasonable cause exception, then we may
retain our REIT qualification, but we will have to pay
a penalty equal to $50,000 for each such failure;
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�
We will be subject to a 4% excise tax on the excess of
the required distribution over the sum of amounts
actually distributed and amounts retained for which
U.S. federal income tax was paid, if we fail to
distribute during each calendar year at least the sum
of:

(1)
85% of our REIT ordinary income for the
year;

(2)
95% of our REIT capital gain net income for
the year; and

(3)
any undistributed taxable income from prior
taxable years;

�
We will be subject to a 100% penalty tax on some
payments we receive (or on certain expenses deducted
by a taxable REIT subsidiary) if arrangements among
us, our tenants and our taxable REIT subsidiaries are
not comparable to similar arrangements among
unrelated parties;

�
If we should acquire any asset from a "C" corporation
in a carry-over basis transaction and we subsequently
recognize gain on the disposition of such asset during
the ten-year recognition period beginning on the date
on which we acquired the asset, then, to the extent of
any built-in gain, such gain will be subject to tax at the
highest regular corporate rate. Built-in gain means the
excess of (a) the fair market value of the asset as of
the beginning of the applicable recognition period
over (b) the adjusted basis in such asset as of the
beginning of such recognition period;

�
Income earned by our taxable REIT subsidiaries will
be subject to tax at regular corporate rates; and

�
We may be required to pay penalties to the IRS in
certain circumstances, including if we fail to meet
recordkeeping requirements intended to monitor our
compliance with rules relating to the composition of
our shareholders.

Requirements for qualification as a REIT

        We elected to be taxable as a REIT for U.S. federal income tax
purposes for our taxable year ended December 31, 1994 and for all
subsequent taxable years. In order to have so qualified, we must have met
and continue to meet the requirements discussed below, relating to our
organization, sources of income, nature of assets and distributions of
income to stockholders.
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        The Code defines a REIT as a corporation, trust or association:

(1)
that is managed by one or more trustees or directors;

(2)
the beneficial ownership of which is evidenced by
transferable shares, or by transferable certificates of
beneficial interest;

(3)
that would be taxable as a domestic corporation, but
for Sections 856 through 859 of the Code;

(4)
that is neither a financial institution nor an insurance
company subject to applicable provisions of the Code;

(5)
the beneficial ownership of which is held by 100 or
more persons;

(6)
during the last half of each taxable year not more than
50% in value of the outstanding shares of which is
owned directly or indirectly by five or fewer
individuals, as defined in the Code to include
specified entities;

(7)
that makes an election to be taxable as a REIT, or has
made this election for a previous taxable year which
has not been revoked or terminated, and satisfies all
relevant filing and other administrative requirements
established by the IRS that must be met to elect and
maintain REIT status;
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(8)
that uses a calendar year for U.S. federal income tax
purposes and complies with the recordkeeping
requirements of the Code and regulations promulgated
thereunder; and

(9)
that meets other applicable tests, described below,
regarding the nature of its income and assets and the
amount of its distributions.

        Conditions (1), (2), (3) and (4) above must be met during the entire
taxable year and condition (5) above must be met during at least 335 days
of a taxable year of 12 months, or during a proportionate part of a taxable
year of less than 12 months. For purposes of determining stock ownership
under condition (6) above, a supplemental unemployment compensation
benefits plan, a private foundation and a portion of a trust permanently set
aside or used exclusively for charitable purposes generally are each
considered an individual. A trust that is a qualified trust under Code
Section 401(a) generally is not considered an individual, and beneficiaries
of a qualified trust are treated as holding shares of a REIT in proportion to
their actuarial interests in the trust for purposes of condition (6) above.

        We believe that we have issued sufficient shares of common stock
with sufficient diversity of ownership to allow us to satisfy conditions (5)
and (6) above. In addition, our charter contains restrictions regarding the
transfer of shares of common stock and preferred stock that are intended
to assist us in continuing to satisfy the share ownership requirements
described in conditions (5) and (6) above. These restrictions, however,
may not ensure that we will be able to satisfy these share ownership
requirements.

        To monitor its compliance with condition (6) above, a REIT is
required to send annual letters to its stockholders requesting information
regarding the actual ownership of its shares. If we comply with the annual
letters requirement and we do not know or, exercising reasonable
diligence, would not have known of our failure to meet condition (6)
above, then we will be treated as having met condition (6) above.

        To qualify as a REIT, we cannot have at the end of any taxable year
any undistributed earnings and profits that are attributable to a non-REIT
taxable year. We do not believe that we have any non-REIT earnings and
profits and believe that we therefore satisfy this requirement.

        Qualified REIT Subsidiaries.    If a REIT owns a corporate subsidiary
that is a "qualified REIT subsidiary," the separate existence of that
subsidiary will be disregarded for U.S. federal income tax purposes.
Generally, a qualified REIT subsidiary is a corporation, other than a
taxable REIT subsidiary (discussed below), all of the stock of which is
owned by the REIT. All assets, liabilities and items of income, deduction
and credit of the qualified REIT subsidiary will be treated as assets,
liabilities and items of income, deduction and credit of the REIT itself. A
qualified REIT subsidiary of AvalonBay will not be subject to federal
corporate income taxation, although it may be subject to state and local
taxation in some states.

        Taxable REIT Subsidiaries.    A "taxable REIT subsidiary" of
AvalonBay is a corporation in which we directly or indirectly own stock
and that elects, together with us, to be treated as a taxable REIT subsidiary
under Section 856(l) of the Code. In addition, if one of our taxable REIT
subsidiaries owns, directly or indirectly, securities representing more than
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35% or more of the vote or value of a subsidiary corporation, that
subsidiary will also be treated as our taxable REIT subsidiary. A taxable
REIT subsidiary is a corporation subject to U.S. federal income tax, and
state and local income tax where applicable, as a regular "C" corporation.

        Generally, a taxable REIT subsidiary can perform some
impermissible tenant services without causing us to receive impermissible
tenant services income under the REIT income tests. A taxable REIT
subsidiary also can recognize income that would be subject to the 100%
prohibited transaction tax, or income that would be nonqualifying income
under the gross income tests, if earned by a REIT. However, several
provisions regarding the arrangements between a REIT and its taxable
REIT subsidiaries ensure that a taxable REIT subsidiary will be subject to
an appropriate level of U.S.
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federal income taxation. For example, a taxable REIT subsidiary is limited
in its ability to deduct interest payments in excess of a certain amount
made to us. In addition, we will be obligated to pay a 100% penalty tax on
some payments that we receive or on certain expenses deducted by the
taxable REIT subsidiary if the economic arrangements among us, our
tenants and the taxable REIT subsidiary are not comparable to similar
arrangements among unrelated parties.

        Ownership of Partnership Interests by a REIT.    A REIT that is a
partner in a partnership (or a member in a limited liability company or
other entity that is treated as a partnership for U.S. federal income tax
purposes) will be deemed to own its proportionate share of the assets of
the partnership and will be deemed to earn its proportionate share of the
partnership's income. The assets and gross income of the partnership
retain the same character in the hands of the REIT for purposes of the
gross income and asset tests applicable to REITs as described below.
Thus, our proportionate share of the assets and items of income of any
entity taxable as a partnership for U.S. federal income tax purposes in
which we hold an interest will be treated as our assets and liabilities and
our items of income for purposes of applying the requirements described
in this prospectus. The assets, liabilities and items of income of any
partnership in which we own an interest include such entity's share of the
assets and liabilities and items of income with respect to any partnership
in which it holds an interest.

        Income Tests Applicable to REITs.    To qualify as a REIT, we must
satisfy two gross income tests. First, at least 75% of our gross income,
excluding gross income from prohibited transactions and certain other
income and gains described below, for each taxable year must be derived
directly or indirectly from investments relating to real property or
mortgages on real property, including "rents from real property," gains on
the disposition of real estate assets, dividends paid by another REIT and
interest on obligations secured by mortgages on real property or on
interests in real property, or from some types of temporary investments.
Second, at least 95% of our gross income, excluding gross income from
prohibited transactions and certain other income and gains described
below, for each taxable year must be derived from any combination of
income qualifying under the 75% test and dividends, interest, and gain
from the sale or disposition of stock or securities. See "�Hedging
Transactions and Foreign Currency Gains".

        Rents received by us will qualify as rents from real property in
satisfying the gross income requirements for a REIT described above only
if several conditions are met. First, the amount of rent must not be based
in whole or in part on the income or profits of any person. However, an
amount received or accrued generally will not be excluded from the term
"rents from real property" solely by reason of being based on a fixed
percentage or percentages of receipts or sales. Second, rents received from
a "related party tenant" will not qualify as rents from real property in
satisfying the gross income tests unless the tenant is a taxable REIT
subsidiary and at least 90% of the property is leased to unrelated tenants
and the rent paid by the taxable REIT subsidiary is substantially
comparable to the rent paid by the unrelated tenants for comparable space,
or the property leased to the taxable REIT subsidiary is a hotel (or a health
care facility, for taxable years beginning after July 30, 2008) and certain
other requirements are satisfied. A tenant is a related party tenant if the
REIT, or an actual or constructive owner of 10% or more of the REIT,
actually or constructively owns 10% or more of the tenant. Third, if rent
attributable to personal property, leased in connection with a lease of real
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property, is greater than 15% of the total rent received under the lease,
then the portion of rent attributable to the personal property will not
qualify as rents from real property.

        Generally, for rents to qualify as rents from real property for the
purpose of satisfying the gross income tests, we may provide directly only
an insignificant amount of services, unless those services are "customarily
furnished or rendered" in connection with the rental of real property and
not otherwise considered "rendered to the occupant." Accordingly, we
may not provide "impermissible services" to tenants (except through an
independent contractor from whom we derive no revenue and that meets
other requirements or through a taxable REIT subsidiary) without giving
rise to "impermissible tenant service income." Impermissible tenant
service income is deemed to be at least 150% of our direct cost
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of providing the service. If the impermissible tenant service income
exceeds 1% of our total income from a property, then all of the income
from that property will fail to qualify as rents from real property. If the
total amount of impermissible tenant service income from a property does
not exceed 1% of our total income from the property, the services will not
"taint" the other income from the property (that is, it will not cause the
rent paid by tenants of that property to fail to qualify as rents from real
property), but the impermissible tenant service income will not qualify as
rents from real property.

        We have provided and will provide services with respect to the
multifamily apartment communities. We believe that the services with
respect to our communities that have been and will be provided by us
directly are usually or customarily rendered in connection with the rental
of space for occupancy only and are not otherwise rendered to particular
tenants, or, if considered impermissible services, income from the
provision of such services with respect to a given property has not and
will not jeopardize our status as a REIT. We believe that services with
respect to our communities that may not be provided by us directly
without jeopardizing our status as a REIT have been and will be
performed by independent contractors or taxable REIT subsidiaries.

        We may in the future acquire equity stakes in additional taxable
REIT subsidiaries, which do not constitute real estate assets. Gain from a
sale or other taxable disposition of these interests will constitute income
satisfying the 95% income test, but not the 75% income test. The need to
satisfy the 75% income test may adversely affect the time at which we
choose to sell or dispose of one or more of these investments, depending
on the appreciation of these equity interests, if any.

        We have earned and continue to earn amounts of nonqualifying
income. For example, we earn fees related to the development and
management of properties that are not wholly-owned by us. We believe
that the amount of nonqualifying income generated from these and certain
other activities has not affected and will not affect our ability to meet the
gross income tests.

        Any gain we realize on the sale of any property held as inventory or
other property held primarily for sale to customers in the ordinary course
of business will be treated as income from a prohibited transaction that is
subject to a 100% penalty tax, unless such property has been held by us
for two years (four years if a property was sold before July 30, 2008) and
certain other requirements are satisfied or the gain is realized in a taxable
REIT subsidiary. Under existing law, whether property is held as
inventory or primarily for sale to customers in the ordinary course of a
trade or business is a question of fact that depends on all the facts and
circumstances of a particular transaction. We generally intend to hold our
properties for investment with a view to long-term appreciation, to engage
in the business of acquiring, developing, owning and operating properties,
and to make occasional sales of properties, consistent with our investment
objectives. We cannot provide any assurance, however, that the IRS might
not contend that one or more of these sales are subject to the 100% penalty
tax. We intend to hold assets developed or held for sale in taxable REIT
subsidiaries. Although a taxable REIT subsidiary is not subject to the
100% penalty tax, it does pay tax on its taxable income and gains at
regular corporate rates.
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        If we fail to satisfy one or both of the 75% or 95% gross income tests
for any taxable year, we may nevertheless qualify as a REIT for that year
if we are entitled to relief under the Code. These relief provisions
generally will be available if our failure to meet the tests is due to
reasonable cause and not due to willful neglect and, following our
identification of such failure for any taxable year, we file a schedule
describing each item of our gross income described in the gross income
tests in accordance with the applicable Treasury Regulations. It is not
possible, however, to state whether in all circumstances we would be
entitled to the benefit of these relief provisions. For example, if we fail to
satisfy the gross income tests because nonqualifying income that we
intentionally incur exceeds the limits on nonqualifying income, the IRS
could conclude that the failure to satisfy the tests was not due to
reasonable cause. If these relief provisions are inapplicable to a particular
set of circumstances
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involving us, we will fail to qualify as a REIT. As discussed under
"�Taxation of AvalonBay as a REIT" even if these relief provisions apply,
a tax would be imposed based on the amount of nonqualifying income.

        Asset Tests Applicable to REITs.    At the close of each quarter of our
taxable year, we must satisfy four tests relating to the nature of our assets:

(1)
at least 75% of the value of our total assets must be
represented by real estate assets, cash, cash items and
government securities. Real estate assets include, for
this purpose, stock or debt instruments held for less
than one year purchased with the proceeds of an
offering of our shares or long-term debt;

(2)
not more than 25% of our total assets may be
represented by securities other than those in the 75%
asset class;

(3)
except for investments in qualified REIT subsidiaries,
taxable REIT subsidiaries, equity interests in REITS
or other securities that qualify as "real estate assets"
for purposes of the test described in clause (1): the
value of any one issuer's securities owned by us may
not exceed 5% of the value of our total assets; we may
not own more than 10% of any one issuer's
outstanding voting securities; and we may not own
more than 10% of the value of the outstanding
securities of any one issuer; and

(4)
not more than 25% (20% for taxable years beginning
before July 31, 2008) of our total assets may be
represented by securities of one or more taxable REIT
subsidiaries.

        Securities for purposes of the asset tests may include debt securities.
However, the 10% value test does not apply to certain "straight debt" and
other excluded securities, as described in the Code including, but not
limited to, any loan to an individual or estate, any obligation to pay rents
from real property and any security issued by a REIT. In addition, (a) a
REIT's interest as a partner in a partnership is not considered a security for
purposes of applying the 10% value test to securities issued by the
partnership; (b) any debt instrument issued by a partnership (other than
straight debt or another excluded security) will not be considered a
security issued by the partnership if at least 75% of the partnership's gross
income is derived from sources that would qualify for the 75% gross
income test; and (c) any debt instrument issued by a partnership (other
than straight debt or another excluded security) will not be considered a
security issued by the partnership to the extent of the REIT's interest as a
partner in the partnership. In general, straight debt is defined as a written,
unconditional promise to pay on demand or at a specific date a fixed
principal amount, and the interest rate and payment dates on the debt must
not be contingent on profits or the discretion of the debtor. In addition,
straight debt may not contain a convertibility feature.
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        We believe that we comply with the applicable asset tests with
respect to each such issuer. In this regard, however, we cannot provide
any assurance that the IRS might not disagree with our determinations.

        After initially meeting the asset tests at the close of any quarter, we
will not lose our status as a REIT if we fail to satisfy any of the asset tests
(other than the 10% voting limitation) at the end of a later quarter solely
by reason of changes in the relative values of our assets. If the failure to
satisfy any such asset tests results from an acquisition of securities or
other property during a quarter, the failure can be cured by disposition of
sufficient non-qualifying assets within 30 days after the close of that
quarter. We intend to maintain adequate records of the value of our assets
to ensure compliance with the asset tests and to take any available actions
within 30 days after the close of any quarter as may be required to cure
any noncompliance with the asset tests.

        Moreover, if we fail to satisfy any of the asset tests at the end of a
calendar quarter during a taxable year and such failure is not cured within
30 days as described above, we will not lose our REIT

47

Edgar Filing: ALEXANDERS INC - Form 10-K

103



status if one of the following additional exceptions applies: (A) the failure
is due to a violation of the 5% or 10% asset tests and is "de minimis" (for
this purpose, a "de minimis" failure is one that arises from our ownership
of assets the total value of which does not exceed the lesser of 1% of the
total value of our assets at the end of the quarter in which the failure
occurred and $10 million) and we either dispose of the assets that caused
the failure or otherwise satisfy any of the asset tests within 6 months after
the last day of the quarter in which our identification of the failure
occurred; or (B) the failure is due to a violation of any of the asset tests
(other than a "de minimis" violations of the 5% or 10% asset tests) and all
of the following requirements are satisfied: (i) the failure is due to
reasonable cause and not willful neglect, (ii) we file a schedule in
accordance with Treasury Regulations providing a description of each
asset that caused the failure, (iii) we either dispose of the assets that
caused the failure or otherwise satisfy the asset tests within 6 months after
the last day of the quarter in which our identification of the failure
occurred, and (iv) we pay an excise tax equal to the greater of (x) $50,000
and (y) an amount determined by multiplying the net income generated
during a specified period by the assets that caused the failure by the
highest U.S. federal income tax applicable to corporations.

        Foreclosure Property.    Foreclosure property is real property
(including interests in real property) and any personal property incident to
such real property (1) that is acquired by a REIT as a result of the REIT
having bid in the property at foreclosure, or having otherwise reduced the
property to ownership or possession by agreement or process of law, after
there was a default (or default was imminent) on a lease of the property or
a mortgage loan held by the REIT and secured by the property, (2) for
which the related loan or lease was made, entered into or acquired by the
REIT at a time when default was not imminent or anticipated and (3) for
which such REIT makes an election to treat the property as foreclosure
property. REITs generally are subject to tax at the maximum corporate
rate (currently 35%) on any net income from foreclosure property,
including any gain from the disposition of the foreclosure property, other
than income that would otherwise be qualifying income for purposes of
the 75% gross income test. Any gain from the sale of property for which a
foreclosure property election has been made will not be subject to the
100% tax on gains from prohibited transactions described above, even if
the property is held primarily for sale to customers in the ordinary course
of a trade or business.

        Hedging Transactions and Foreign Currency Gains.    We may enter
into hedging transactions with respect to one or more of our assets or
liabilities. Hedging transactions could take a variety of forms, including
interest rate swaps or cap agreements, options, futures contracts, forward
rate agreements or similar financial instruments. Except to the extent may
be provided by future Treasury Regulations, any income from a hedging
transaction which is clearly identified as such before the close of the day
on which it was acquired, originated or entered into, including gain from
the disposition or termination of such a transaction, will not constitute
gross income for purposes of the 95% and 75% income tests, provided
that the hedging transaction is entered into after July 30, 2008 (i) in the
normal course of our business primarily to manage risk of interest rate or
price changes or currency fluctuations with respect to indebtedness
incurred or to be incurred by us to acquire or carry real estate assets or
(ii) primarily to manage the risk of currency fluctuations with respect to
any item of income or gain that would be qualifying income under the
75% or 95% income tests (or any property which generates such income
or gain). To the extent we enter into other types of hedging transactions,
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the income from those transactions is likely to be treated as non qualifying
income for purposes of both the 75% and 95% gross income tests. Prior to
July 30, 2008, the rules applicable to hedging transactions were more
restrictive. We intend to structure any hedging transactions in a manner
that does not jeopardize our ability to qualify as a REIT. In addition,
certain foreign currency gains recognized after July 30, 2008 will be
excluded from gross income for purposes of one or both of the gross
income test.

        Annual Distribution Requirements Applicable to REITs.    To qualify
as a REIT, we are required to distribute dividends, other than capital gain
dividends, to our stockholders each year in an amount at least equal to
(1) the sum of (a) 90% of our REIT taxable income, computed without
regard to the
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dividends paid deduction and our net capital gain, and (b) 90% of the net
income, after tax, from foreclosure property, minus (2) the sum of certain
specified items of noncash income. In addition, if we recognize any
built-in gain, we will be required, under Treasury regulations, to distribute
at least 90% of the built-in gain, after tax, recognized on the disposition of
the applicable asset. See "�Taxation of AvalonBay as a REIT" for a
discussion of the possible recognition of built-in gain. These distributions
must be paid either in the taxable year to which they relate, or in the
following taxable year if declared before we timely file our tax return for
the prior year and if paid with or before the first regular dividend payment
date after the declaration is made.

        We believe that we have made and intend to continue to make timely
distributions sufficient to satisfy the annual distribution requirements.

        Generally, we anticipate having sufficient cash or liquid assets to
enable us to satisfy the 90% distribution requirement. It is possible,
however, that we, from time to time, may choose to retain cash to fund
capital projects or future operations or may not have sufficient cash or
other liquid assets to meet this distribution requirement or to distribute
such greater amount as may be necessary to avoid income and excise
taxation, in part due to timing differences between (a) the actual receipt of
income and the actual payment of deductible expenses and (b) the
inclusion of such income and the deduction of such expenses in arriving at
our taxable income, or as a result of nondeductible expenses such as
principal amortization or capital expenditures in excess of noncash
deductions. In such event, we may find it necessary to arrange for
borrowings or pay taxable stock dividends in order to meet the dividend
requirement.

        Under some circumstances, we may be able to rectify a failure to
meet the distribution requirement for a year by paying dividends to
stockholders in a later year, which may be included in our deduction for
dividends paid for the earlier year. We will refer to such dividends as
"deficiency dividends." Thus, we may be able to avoid being taxed on
amounts distributed as deficiency dividends. We will, however, be
required to pay interest based upon the amount of any deduction taken for
deficiency dividends.

        To the extent that we do not distribute (and are not deemed to have
distributed, as described below) all of our net capital gain or distribute at
least 90%, but less than 100%, of our REIT taxable income, as adjusted,
we are subject to tax on these retained amounts at regular corporate tax
rates.

        We will be subject to a 4% excise tax on the excess of the required
distribution over the sum of amounts actually distributed and amounts
retained for which U.S. federal income tax was paid, if we fail to
distribute during each calendar year at least the sum of:

(1)
85% of our REIT ordinary income for the year;

(2)
95% of our REIT capital gain net income for the year;
and

(3)
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any undistributed taxable income from prior taxable
years.

        A REIT may elect to retain rather than distribute all or a portion of its
net capital gains and pay the tax on the gains. In that case, a REIT may
elect to have its stockholders include their proportionate share of the
undistributed net capital gains in income as long-term capital gains and
receive a credit for their share of the tax paid by the REIT. For purposes of
the 4% excise tax described above, any such retained amounts would be
treated as having been distributed.

        Record-Keeping Requirements.    We are required to comply with
applicable record-keeping requirements. Failure to comply could result in
monetary fines.

        Failure of AvalonBay to Qualify as a REIT.    If we fail to satisfy any
REIT requirements (other than the income test or asset test requirements,
to which specific cure provisions apply), we generally will be eligible for
relief from REIT disqualification if the failure is due to reasonable cause
and not willful
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neglect and we pay a penalty of $50,000 with respect to such failure. It is
not possible to state whether in all circumstances we would be entitled to
such statutory relief. For example, if we fail to satisfy the gross income
tests because nonqualifying income that we intentionally incur exceeds the
limit on such income, the IRS could conclude that our failure to satisfy the
tests was not due to reasonable cause.

        If we fail to qualify for taxation as a REIT in any taxable year and the
relief provisions do not apply, we will be subject to tax on our taxable
income at regular corporate rates, including any applicable alternative
minimum tax. Distributions to stockholders in any year in which we fail to
qualify will not be deductible by us nor will they be required to be made.
In such event, to the extent of current or accumulated earnings and profits,
all distributions to stockholders will be taxable as dividend income.
Subject to limitations of the Code, corporate stockholders may be eligible
for the dividends-received deduction and non-corporate stockholders may
be eligible to treat the dividends received from us as qualified dividend
income taxable as net capital gains under the provisions of
Section 1(h)(11) of the Code, for taxable years beginning before
January 1, 2011. Unless we are entitled to relief under specific statutory
provisions, we also will be disqualified from electing to be taxed as a
REIT for the four taxable years following the year during which
qualification was lost.

Taxation of U.S. stockholders

        When we refer to a U.S. stockholder, we mean a beneficial owner of
a share of our common stock that is, for United States federal income tax
purposes:

(1)
a citizen or resident, as defined in Code
Section 7701(b), of the United States;

(2)
a corporation, or other entity treated as a corporation
for federal income tax purposes, created or organized
under the laws of the United States, any state or the
District of Columbia;

(3)
an estate the income of which is subject to federal
income taxation regardless of its source; or

(4)
a trust that is subject to the primary supervision of a
United States court and the control of one or more
United States persons or that has a valid election in
effect under the applicable Treasury Regulations to be
treated as a U.S. person under the Code.

        Generally, in the case of a partnership (or other entity treated as such
for federal income tax purposes) that holds our common stock, any partner
that would be a U.S. stockholder if it held the common stock directly is
also a U.S. stockholder. A "non-U.S. stockholder" is a holder, including
any partner in a partnership that holds our common stock, that is not a
U.S. stockholder.
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        Distributions by AvalonBay.    So long as we qualify as a REIT,
distributions to U.S. stockholders out of our current or accumulated
earnings and profits that are not designated as capital gain dividends will
be taxable as dividend income and will not be eligible for the dividends
received deduction generally available for corporations and generally will
not be eligible for treatment as qualified dividend income by
non-corporate stockholders. Distributions in excess of our current and
accumulated earnings and profits will not be taxable to a U.S. stockholder
to the extent that the distributions do not exceed the adjusted tax basis of
the stockholder's shares. Rather, such distributions will reduce the
adjusted basis of such shares. Distributions in excess of current and
accumulated earnings and profits that exceed the U.S. stockholder's
adjusted basis in its shares will be treated as gain from the sale or
exchange of such shares taxable as capital gains in the amount of such
excess if the shares are held as a capital asset. If we declare a dividend in
October, November or December of any year with a record date in one of
these months and pay the dividend on or before January 31 of the
following year, we will be treated as having paid the dividend, and the
stockholder will be treated as having received the dividend, on
December 31 of the year in which the dividend was declared. The above
applies regardless of whether the distributions by us are reinvested
pursuant to the Dividend Reinvestment and Stock Purchase Plan. This
discussion applies equally to distributions payable in cash and taxable
stock distributions.
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        We may elect to designate distributions of our net capital gain as
"capital gain dividends." Capital gain dividends are taxed to stockholders
as gain from the sale or exchange of a capital asset held for more than one
year, without regard to how long the U.S. stockholder has held its shares.
Designations made by us will be effective only to the extent that they
comply with the principles of Revenue Ruling 89-81, which require that
distributions made to different classes of shares be composed
proportionately of dividends of a particular type. If we designate any
portion of a dividend as a capital gain dividend, a U.S. stockholder will
receive an IRS Form 1099-DIV indicating the amount that will be taxable
to the stockholder as capital gain. Corporate stockholders, however, may
be required to treat up to 20% of capital gain dividends as ordinary
income.

        Instead of paying capital gain dividends, we may choose to retain all
or part of our net capital gain and designate such amount as "undistributed
capital gain." We will be subject to tax at regular corporate rates on any
undistributed capital gains.

        A U.S. stockholder:

(1)
will include in its income as long-term capital gains its
proportionate share of such undistributed capital
gains; and

(2)
will be deemed to have paid its proportionate share of
the tax paid by us on such undistributed capital gains
and receive a credit or a refund to the extent that the
tax paid by us exceeds the U.S. stockholder's tax
liability on the undistributed capital gains.

        A U.S. stockholder will increase the basis in its common stock by the
difference between the amount of capital gain included in its income and
the amount of tax it is deemed to have paid. Our earnings and profits will
be adjusted appropriately.

        We will classify portions of any designated capital gain dividend or
undistributed capital gains as either:

(1)
a 15% rate gain distribution, which would be taxable
to non-corporate U.S. stockholders at a maximum rate
of 15% (for taxable years beginning before January 1,
2011); or

(2)
an "unrecaptured Section 1250 gain" distribution,
which would be taxable to non-corporate U.S.
stockholders at a maximum rate of 25%.

        We must determine the maximum amounts that we may designate as
15% and 25% rate capital gain dividends by performing the computation
required by the Code as if the REIT were an individual whose ordinary
income were subject to a marginal tax rate in excess of 25%.

        Distributions made by us and gain arising from the sale or exchange
by a U.S. stockholder of shares of our common stock will not be treated as
passive activity income, and as a result, U.S. stockholders generally will
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not be able to apply any "passive losses" against this income or gain. In
addition, taxable distributions from our company generally will be treated
as investment income for purposes of the investment interest limitations.
A U.S. stockholder may elect to treat capital gain dividends and capital
gains from the disposition of shares of our common stock as investment
income for purposes of the investment interest limitation, in which case
the applicable capital gains will be taxed at ordinary income rates. We will
notify stockholders regarding the portions of distributions for each year
that constitute ordinary income, return of capital and capital gain. U.S.
stockholders may not include in their own income tax returns any net
operating losses or capital losses of our company. Our operating or capital
losses would be carried over for potential offset against our future income,
subject to applicable limitations.
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        Sales of Shares.    Upon any taxable sale or other disposition of
shares, a U.S. stockholder will recognize gain or loss for U.S. federal
income tax purposes in an amount equal to the difference between:

(1)
the amount of cash and the fair market value of any
property received on the sale or other disposition; and

(2)
the holder's adjusted basis in the shares for tax
purposes.

        This gain or loss will be a capital gain or loss if the shares have been
held by the U.S. stockholder as a capital asset. The applicable tax rate will
depend on the stockholder's holding period in the shares (generally, if an
asset has been held for more than one year it will produce long-term
capital gain) and the stockholder's tax bracket. The IRS has the authority
to prescribe, but has not yet prescribed, regulations that would apply a
capital gain tax rate of 25% (which is generally higher than the long-term
capital gain tax rates for non-corporate stockholders) to a portion of
capital gain realized by a non-corporate stockholder on the sale of REIT
shares that would correspond to the REIT's "unrecaptured Section 1250
gain." Stockholders are urged to consult with their own tax advisors with
respect to their capital gain tax liability. A corporate U.S. stockholder will
be subject to tax at a maximum rate of 35% on capital gain from the sale
of our common stock. In general, any loss recognized by a U.S.
stockholder upon the sale or other disposition of shares that have been
held for six months or less, after applying the holding period rules, will be
treated as a long-term capital loss, to the extent of distributions received
by the U.S. stockholder from us that were required to be treated as
long-term capital gains. All or a portion of any loss realized upon a
taxable disposition of shares may be disallowed if other shares are
purchased within 30 days before or after the date of disposition.

Taxation of tax-exempt stockholders

        Provided that a tax-exempt stockholder has not held its common
stock as "debt financed property" within the meaning of the Code, the
dividend income from our company will not be unrelated business taxable
income, referred to as UBTI, to a tax-exempt stockholder. Similarly, gain
from the sale of shares will not constitute UBTI unless the tax-exempt
stockholder has held its shares as debt financed property within the
meaning of the Code or is a dealer in the shares.

        However, for tax-exempt stockholders that are social clubs, voluntary
employee benefit associations, supplemental unemployment benefit trusts
or qualified group legal services plans exempt from U.S. federal income
taxation under Sections 501(c)(7), (c)(9), (c)(17) or (c)(20) of the Code,
respectively, income from an investment in our company will constitute
UBTI; however, an organization exempt under Section 501(c)(9), (c)(17)
or (c)(20) of the Code may reduce UBTI if it properly sets aside or
reserves such amounts for purposes specified in the Code. These
tax-exempt stockholders should consult their own tax advisors concerning
these "set aside" and reserve requirements.

        Notwithstanding the above, however, a portion of the dividends paid
by a "pension-held REIT" are treated as UBTI if received by any trust
which is described in Section 401(a) of the Code, is tax-exempt under
Section 501(a) of the Code and holds more than 10%, by value, of the
interests in the REIT.
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        Tax-exempt pension funds that are described in Section 401(a) of the
Code are referred to below as "pension trusts."

        A REIT is a pension-held REIT if it meets the following two tests:

(1)
it qualified as a REIT only by reason of
Section 856(h)(3) of the Code, which provides that
stock owned by pension trusts will be treated, for
purposes of determining if the REIT is closely held, as
owned by the beneficiaries of the trust rather than by
the trust itself; and

(2)
either (a) at least one pension trust holds more than
25% of the value of the REIT's stock, or (b) a group of
pension trusts each individually holding more than
10% of the value of the REIT's shares, collectively
owns more than 50% of the value of the REIT's
shares.
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        The percentage of any REIT dividend treated as UBTI is equal to the
ratio of the UBTI earned by the REIT, treating the REIT as if it were a
pension trust and therefore subject to tax on UBTI, to the total gross
income of the REIT. An exception applies where the percentage is less
than 5% for any taxable year.

Taxation of holders of debt securities and potential tax
consequences of their investment in the debt securities

Stated interest and market discount. Holders of debt securities will be
required to include stated interest on the debt securities in gross income
for federal income tax purposes in accordance with their methods of
accounting for tax purposes. This discussion assumes that the debt
securities were not issued with original issue discount.

        Purchasers of debt securities should be aware that the holding and
disposition of debt securities may be affected by the market discount
provisions of the Code. These rules generally provide that if a holder of a
debt instrument having a fixed maturity date more than one year from the
date of issue purchases it at a market discount and subsequently
recognizes gain on a disposition of the debt instrument, including a gift or
payment on maturity, the lesser of such gain or appreciation, in the case of
a gift, and the portion of the market discount that accrued while the debt
instrument was held by such holder will be treated as ordinary interest
income at the time of the disposition. For this purpose, a purchase at a
market discount includes a purchase after original issuance at a price
below the debt instrument's stated principal amount. The market discount
rules also provide that a holder who acquires a debt instrument at a market
discount and who does not elect to include such market discount in
income on a current basis may be required to defer the deduction of a
portion of any interest expense that may otherwise be deductible on any
indebtedness incurred or maintained to purchase or carry such debt
instrument until the holder disposes of the debt instrument in a taxable
transaction.

        A holder of a debt instrument acquired at a market discount may elect
to include the market discount in income as the discount thereon accrues,
either on a straight line basis or, if elected, on a constant interest rate
basis. The current inclusion election, once made, applies to all market
discount obligations acquired by such holder on or after the first day of the
first taxable year to which the election applies and may not be revoked
without the consent of the IRS. If a holder of a debt security elects to
include market discount in income in accordance with the preceding
sentence, the foregoing rules with respect to the recognition of ordinary
income on a sale or particular other dispositions of such debt security and
the deferral of interest deductions on indebtedness related to such debt
security would not apply.

        Amortizable bond premium.    Generally, if the tax basis of an
obligation held as a capital asset exceeds the amount payable at maturity
of the obligation, such excess may constitute amortizable bond premium
that the holder may elect to amortize under the constant interest rate
method and deduct the amortized premium over the period from the
holder's acquisition date to the obligation's maturity date. A holder who
elects to amortize bond premium must reduce the tax basis in the related
obligation by the amount of the aggregate deductions allowable for
amortizable bond premium.
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        The amortizable bond premium deduction is treated as an offset to
interest income on the related security for federal income tax purposes.
Each prospective purchaser is urged to consult its tax advisor as to the
consequences of the treatment of such premium as an offset to interest
income for federal income tax purposes.

        Disposition.    In general, a holder of a debt security will recognize
gain or loss upon the sale, exchange, redemption, payment upon maturity
or other taxable disposition of the debt security. The gain or loss is
measured by the difference between (a) the amount of cash and the fair
market value of property received and (b) the holder's tax basis in the debt
security as increased by any market
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discount previously included in income by the holder and decreased by
any amortizable bond premium deducted over the term of the debt
security. However, the amount of cash and the fair market value received
excludes cash or other property attributable to the payment of accrued
interest not previously included in income, which amount will be taxable
as ordinary income. Subject to the market discount and amortizable bond
premium rules above, any such gain or loss will generally be long-term
capital gain or loss, provided the debt security was a capital asset in the
hands of the holder and had been held for more than one year.

U.S. taxation of non-U.S. stockholders

Distributions by AvalonBay. Distributions by us to a non-U.S.
stockholder that are neither attributable to gain from sales or exchanges by
us of "U.S. real property interests" nor designated by us as capital gains
dividends will be treated as dividends of ordinary income to the extent that
they are made out of our current or accumulated earnings and profits.
These distributions ordinarily will be subject to withholding of U.S.
federal income tax on a gross basis at a rate of 30%, or a lower rate as
permitted under an applicable income tax treaty, unless the dividends are
treated as effectively connected with the conduct by the non-U.S.
stockholder of a U.S. trade or business. Under some treaties, however,
lower withholding rates generally applicable to dividends do not apply to
dividends from REITs. Dividends that are effectively connected with a
trade or business will be subject to tax on a net basis, that is, after
allowance for deductions, at graduated rates, in the same manner as U.S.
stockholders are taxed with respect to these dividends, and are generally
not subject to withholding. Applicable certification and disclosure
requirements must be satisfied to be exempt from withholding under the
effectively connected income exemption. Any dividends received by a
corporate non-U.S. stockholder that is engaged in a U.S. trade or business
also may be subject to an additional branch profits tax at a 30% rate, or
lower applicable treaty rate.

        Distributions in excess of our current and accumulated earnings and
profits that exceed the non-U.S. stockholder's basis in its common stock
will be taxable to a non-U.S. stockholder as gain from the sale of common
stock, which is discussed below. Distributions in excess of our current or
accumulated earnings and profits that do not exceed the adjusted basis of
the non-U.S. stockholder in its common stock will reduce the non-U.S.
stockholder's adjusted basis in its common stock and will not be subject to
U.S. federal income tax, but will be subject to U.S. withholding tax as
described below.

        We expect to withhold U.S. income tax at the rate of 30% on any
dividend distributions (including distributions that later may be
determined to have been in excess of current and accumulated earnings
and profits) made to a non-U.S. stockholder unless:

(1)
a lower treaty rate applies and the non-U.S.
stockholder files an IRS Form W-8BEN evidencing
eligibility for that reduced treaty rate with us; or

(2)
the non-U.S. stockholder files an IRS Form W-8ECI
with us claiming that the distribution is income
effectively connected with such non-U.S.
stockholder's trade or business within the U.S.
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        We may be required to withhold at least 10% of any distribution in
excess of our current and accumulated earnings and profits, even if a
lower treaty rate applies and the non-U.S. stockholder is not liable for tax
on the receipt of that distribution. However, a non-U.S. stockholder may
seek a refund of these amounts from the IRS if the non-U.S. stockholder's
U.S. tax liability with respect to the distribution is less than the amount
withheld.
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        Distributions to a non-U.S. stockholder that are designated by us at
the time of the distribution as capital gain dividends, other than those
arising from the disposition of a U.S. real property interest, generally
should not be subject to U.S. federal income taxation unless:

(1)
the investment in our common stock is effectively
connected with the non-U.S. stockholder's U.S. trade
or business, in which case the non-U.S. stockholder
will be subject to the same treatment as U.S.
stockholders with respect to any gain, except that a
stockholder that is a foreign corporation also may be
subject to the 30% branch profits tax, as discussed
above; or

(2)
the non-U.S. stockholder is a nonresident alien
individual who is present in the U.S. for 183 days or
more during the taxable year and has a "tax home" in
the U.S., in which case the nonresident alien
individual will be subject to a 30% tax on the
individual's capital gains.

        Under the Foreign Investment in Real Property Tax Act, which is
referred to as "FIRPTA," subject to the exception discussed below for 5%
or smaller holders of regularly traded classes of stock, distributions to a
non-U.S. stockholder that are attributable to gain from sales or exchanges
by us of U.S. real property interests, whether or not designated as a capital
gain dividend, will cause the non-U.S. stockholder to be treated as
recognizing gain that is income effectively connected with a U.S. trade or
business. Non-U.S. stockholders will be taxed on this gain at the same
rates applicable to U.S. stockholders, subject to a special alternative
minimum tax in the case of nonresident alien individuals. Also, this gain
may be subject to the 30% branch profits tax in the hands of a non-U.S.
stockholder that is a corporation.

        We will be required to withhold and remit to the IRS 35% of any
distributions to non-U.S. stockholders that are designated as capital gain
dividends, including any distributions that could have been designated as
capital gain dividends. Distributions can be designated as capital gains to
the extent of our net capital gain for the taxable year of the distribution.
The amount withheld is creditable against the non-U.S. stockholder's U.S.
federal income tax liability. A non-U.S. stockholder who receives
distributions attributable to gain from a sale or exchange by us of U.S. real
property interests will be required to file a U.S. federal income tax return
for the taxable year.

        A non-U.S. stockholder that owns, actually or constructively, no
more than 5% of our common stock at all times during the one-year period
ending on the date of the distribution will not be subject to the 35%
FIRPTA withholding tax with respect to distributions that are attributable
to gain from our sale or exchange of U.S. real property interests, provided
that our common stock is regularly traded on an established securities
market. Instead, any distributions made to such non-U.S. stockholder will
be subject to the general withholding rules discussed above which
generally impose a withholding tax equal to 30% of the gross amount of
each dividend distribution (unless reduced by treaty).

        Although the law is not clear on the matter, it appears that amounts
designated by us as undistributed capital gains generally should be treated
with respect to non-U.S. stockholders in the same manner as actual
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distributions by us of capital gain dividends. Under that approach, the
non-U.S. stockholders would be able to offset as a credit against their U.S.
federal income tax liability resulting therefrom an amount equal to their
proportionate share of the tax paid by us on the undistributed capital gains,
and to receive from the IRS a refund to the extent their proportionate share
of this tax paid by us exceeds their actual U.S. federal income tax liability.

        Sale of Common Stock.    Gain recognized by a non-U.S. stockholder
upon the sale or exchange of our common stock generally would not be
subject to U.S. taxation unless:

(1)
the investment in our common stock is effectively
connected with the non-U.S. stockholder's U.S. trade
or business, in which case the non-U.S. stockholder
will be subject to the same treatment as U.S.
stockholders with respect to any gain;
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(2)
the non-U.S. stockholder is a nonresident alien
individual who is present in the U.S. for 183 days or
more during the taxable year and has a tax home in the
U.S., in which case the nonresident alien individual
will be subject to a 30% tax on the individual's net
capital gains for the taxable year; or

(3)
our common stock constitutes a U.S. real property
interest within the meaning of FIRPTA, as described
below.

        Our common stock will not constitute a U.S. real property interest if
we are a domestically controlled qualified investment entity. We will be a
domestically controlled qualified investment entity if, at all times during a
specified testing period, we are a REIT and less than 50% in value of our
stock is held directly or indirectly by non-U.S. stockholders.

        Because our common stock is publicly traded, we cannot guarantee
that we are or will continue to be a domestically controlled qualified
investment entity.

        Even if we are a domestically controlled qualified investment entity,
upon disposition of our stock, a non-U.S. stockholder may be treated as
having gain from the sale or exchange of a U.S. real property interest if
the non-U.S. stockholder (1) disposes of an interest in our stock during the
30-day period preceding the ex-dividend date of a distribution, any portion
of which, but for the disposition, would have been treated as gain from
sale or exchange of a U.S. real property interest and (2) directly or
indirectly acquires, enters into a contract or option to acquire, or is
deemed to acquire, other shares of our stock within 30 days before or after
such ex-dividend date. This rule does not apply if the exception for
distributions to 5% or smaller holders of regularly traded classes of stock
is satisfied.

        Even if we do not qualify as a domestically controlled qualified
investment entity at the time a non-U.S. stockholder sells its common
stock, our stock sold by such stockholder would not be considered a U.S.
real property interest if:

(1)
the class or series of stock sold is considered regularly
traded under applicable Treasury regulations on an
established securities market, such as the NYSE; and

(2)
the selling non-U.S. stockholder owned, actually or
constructively, 5% or less in value of the outstanding
class or series of stock being sold throughout the
five-year period ending on the date of the sale or
exchange.

        If gain on the sale or exchange of our common stock were subject to
taxation under FIRPTA, a non-U.S. stockholder would be subject to
regular U.S. income tax with respect to any gain in the same manner as a
taxable U.S. stockholder, subject to any applicable alternative minimum
tax and special alternative minimum tax in the case of nonresident alien
individuals.
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Information reporting and backup withholding tax applicable
to stockholders

        U.S. Stockholders.    In general, information reporting requirements
will apply to payments of distributions on our common stock and
payments of the proceeds of the sale of our common stock to some
stockholders, unless an exception applies. Further, the payer will be
required to backup withhold on any payments at the rate of 28% if:

(1)
the payee fails to furnish a taxpayer identification
number, or TIN, to the payer or to establish an
exemption from backup withholding;

(2)
the IRS notifies the payer that the TIN furnished by
the payee is incorrect; or

(3)
the payee fails to certify under the penalty of perjury
that the payee is not subject to backup withholding
under the Code.
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        Some stockholders, including corporations and tax exempt
organizations, will be exempt from backup withholding. Any amounts
withheld under the backup withholding rules from a payment to a
stockholder will be allowed as a credit against the stockholder's U.S.
federal income tax and may entitle the stockholder to a refund, provided
that the required information is furnished to the IRS.

        Non-U.S. Stockholders.    Generally, information reporting will apply
to payments of distributions on our common stock, and backup
withholding at a rate of 28% may apply, unless the payee certifies that it is
not a U.S. person or otherwise establishes an exemption.

        The payment of the proceeds from the disposition of our common
stock to or through the U.S. office of a U.S. or foreign broker will be
subject to information reporting and, possibly, backup withholding unless
the non-U.S. stockholder certifies as to its non-U.S. status or otherwise
establishes an exemption, provided that the broker does not have actual
knowledge that the stockholder is a U.S. person or that the conditions of
any other exemption are not, in fact, satisfied. The proceeds of the
disposition by a non-U.S. stockholder of our common stock to or through
a foreign office of a broker generally will not be subject to information
reporting or backup withholding. However, if the broker is a U.S. person,
a controlled foreign corporation for U.S. tax purposes or a foreign person
50% or more of whose gross income from all sources for specified periods
is from activities that are effectively connected with a U.S. trade or
business, information reporting generally will apply unless the broker has
documentary evidence as to the non-U.S. stockholder's foreign status and
has no actual knowledge to the contrary.

        Applicable Treasury regulations provide presumptions regarding the
status of stockholders when payments to the stockholders cannot be
reliably associated with appropriate documentation provided to the payer.
Because the application of the these Treasury regulations varies depending
on the stockholder's particular circumstances, you are urged to consult
your tax advisor regarding the information reporting requirements
applicable to you.

Other tax consequences for AvalonBay and its stockholders

        Our company and its stockholders may be subject to state and local
taxation in various state or local jurisdictions, including those in which it
or they transact business or reside. The state and local tax treatment of our
company and its stockholders may not conform to the U.S. federal income
tax consequences discussed above. Consequently, prospective investors
should consult their own tax advisors regarding the effect of state and
local tax laws on an investment in our securities. To the extent that we and
the taxable REIT subsidiaries are required to pay federal, state or local
taxes, we will have less cash available for distribution to stockholders.

Legislative or other actions affecting REITs

        The rules dealing with U.S. federal income taxation are constantly
under review by persons involved in the legislative process and by the IRS
and the U.S. Treasury Department. No assurance can be given as to
whether, when, or in what form, the U.S. federal income tax laws
applicable to us and our stockholders may be enacted. Changes to the
federal tax laws and interpretations of federal tax laws could adversely
affect an investment our common stock. 
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 Plan of Distribution

        We may sell securities to or through underwriters, and we may also
sell securities directly to other purchasers or through dealers or agents.
Unless otherwise indicated in a prospectus supplement or other offering
materials, the obligations of any underwriters to purchase the securities
will be subject to conditions precedent and these underwriters will be
obligated to purchase all the securities if any are purchased.
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        The distribution of the securities may be effected from time to time in
one or more transactions at a fixed price or prices which may be changed,
at market prices prevailing at the time of sale, at prices related to these
prevailing market prices or at negotiated prices. The prospectus
supplement or other offering materials will describe the method of
distribution of the securities.

        In connection with the sale of securities, underwriters may receive
compensation from us or from purchasers of securities for whom they may
act as agents, in the form of discounts, concessions or commissions.
Underwriters, dealers and agents that participate in the distribution of
securities may be deemed to be underwriters, and any discounts or
commissions received by them and any profit on the resale of securities by
them may be deemed to be underwriting discounts and commissions under
the Securities Act. Any underwriter, dealer or agent that will participate in
the distribution of the securities will be identified, and any compensation
it will receive will be described, in the prospectus supplement or other
offering materials.

        Under agreements which may be entered into by us, underwriters,
dealers and agents who participate in the distribution of securities may be
entitled to indemnification by us against some liabilities, including
liabilities under the Securities Act, or to contribution with respect to
payments which the underwriters, dealers or agents may be required to
make relating to these liabilities. Any agreement in which we agree to
indemnify underwriters, dealers and agents against civil liabilities will be
described in the prospectus supplement or other offering materials.

        If so indicated in a prospectus supplement or other offering materials,
we will authorize dealers or other persons acting as our agent to solicit
offers by some institutions to purchase securities from us pursuant to
contracts providing for payment and delivery on a future date. Institutions
with which these contracts may be made include commercial and savings
banks, insurance companies, pension funds, investment companies,
educational and charitable institutions and others. 

 Experts

        Ernst & Young LLP, independent registered public accounting firm,
has audited our consolidated financial statements and schedule included in
our Annual Report on Form 10-K for the year ended December 31, 2008,
and the effectiveness of our internal control over financial reporting as of
December 31, 2008, as set forth in their reports, which are incorporated by
reference in this prospectus and elsewhere in the registration statement.
Our financial statements and schedule are incorporated by reference in
reliance on Ernst & Young LLP's reports, given on their authority as
experts in accounting and auditing. 

 Legal Matters

        The validity of the securities we are offering will be passed upon for
us by Goodwin Procter LLP, Boston, Massachusetts.
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